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Present: Lamer C.J. and La Forest, L’ Heureux-Dubé, Sopinka,” Cory, McLachlin and
Major JJ.

on appeal from the court of appeal for british columbia

Constitutional law-- Aboriginal rights-- Aboriginal landtitle-- Claimmade
for largetract -- Content of aboriginal title-- How aboriginal title protected by s. 35(1)
of Constitution Act, 1982 -- What required to prove aboriginal title -- Whether claimto
self-gover nment made out -- Whether province could extinguish aboriginal rights after
1871, either under own jurisdiction or through the operation of s. 88 of the Indian Act
(incorporating provincial laws of general application by reference) -- Constitution Act,

1982, s. 35(1) -- Indian Act, RS.C., 1985, c. I-5, s. 88.

Constitutional law -- Aboriginal rights-- Aboriginal land title -- Evidence
-- Oral history and native law and tradition -- Weight to be given evidence -- Ability of

Court to interfere with trial judge’ s factual findings.

Courts-- Procedure -- Land claims -- Aboriginal title and self-government
-- Claim altered but no formal amendments to pleadings made -- Whether pleadings

precluded the Court from entertaining claims.

The appellants, all Gitksan or Wet'suwet’en hereditary chiefs, both
individually and on behalf of their “Houses”, claimed separate portions of 58,000 square
kilometresin British Columbia. For the purpose of the claim, thisareawasdivided into
133 individual territories, claimed by the 71 Houses. This represents all of the

Wet’ suwet’ en people, and all but 12 of the Gitksan Houses. Their claim was originally

" Sopinka J. took no part in this judgment.
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for “ownership” of the territory and “jurisdiction” over it. (At this Court, this was
transformedinto, primarily, aclaimfor aboriginal titleover thelandinquestion.) British
Columbia counterclaimed for a declaration that the appellants have no right or interest
inandtotheterritory or alternatively, that the appellants' cause of action ought to befor

compensation from the Government of Canada.

At trial, the appellants claim was based on their historica use and
“ownership” of one or more of the territories. In addition, the Gitksan Houses have an
“adaawk” which is a collection of sacred oral tradition about their ancestors, histories
and territories. The Wet’ suwet’en each have a “kungax” which is a spiritual song or
dance or performance which ties them to their land. Both of these were entered as
evidence on behalf of the appellants. The most significant evidence of spiritual
connection between the Housesand their territory wasafeast hall wherethe Gitksan and
Wet’ suwet’ en people tell and retell their stories and identify their territories to remind
themselves of the sacred connection that they have with their lands. The feast has a

ceremonial purpose but is also used for making important decisions.

The tria judge did not accept the appellants evidence of oral history of
attachment to theland. Hedismissed the action against Canada, dismissed the plaintiffs
claims for ownership and jurisdiction and for aboriginal rightsin the territory, granted
adeclaration that the plaintiffs were entitled to use unoccupied or vacant land subject to
the genera law of the province, dismissed the claim for damages and dismissed the
province's counterclaim. No order for costs was made. On appeal, the original claim
was atered intwo different ways. First, the claimsfor ownership and jurisdiction were
replaced with claimsfor aboriginal title and self-government, respectively. Second, the

individual claims by each House were amalgamated into two communal claims, one
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advanced on behalf of each nation. There were no forma amendmentsto the pleadings

to thiseffect. The appeal was dismissed by a majority of the Court of Appeal.

The principal issues on the appeal, some of which raised a number of
sub-issues, were as follows: (1) whether the pleadings precluded the Court from
entertaining claimsfor aboriginal title and self-government; (2) what was the ability of
this Court to interfere with the factual findings made by the trial judge; (3) what isthe
content of aboriginal title, how isit protected by s. 35(1) of the Constitution Act, 1982,
and what is required for its proof; (4) whether the appellants made out a claim to
self-government; and, (5) whether the province had the power to extinguish aboriginal
rightsafter 1871, either under itsown jurisdiction or through the operation of s. 88 of the

Indian Act.

Held: The appeal should be allowed in part and the cross-appeal should be
dismissed.

Whether the Claims Were Properly Before the Court

Per Lamer C.J. and Cory, McLachlin, and Mgjor JJ.: The claims were
properly beforethe Court. Although the pleadingswere not formally amended, thetrial
judge did allow a de facto amendment to permit a claim for aboriginal rights other than
ownership and jurisdiction. Therespondentsdid not appeal thisdefacto amendment and

the trial judge’ s decision on this point must accordingly stand.

No amendment was made with respect to the amal gamation of theindividual
claims brought by the individual Gitksan and Wet’ suwet’ en Houses into two collective

claims, one by each nation, for aboriginal title and self-government. The collective
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claims were simply not in issue at trial and to frame the case on appeal in a different
manner would retroactively deny therespondentsthe opportunity to know theappellants

case.

A new tria is necessary. First, the defect in the pleadings prevented the
Court from considering the merits of thisappeal. The partiesat anew trial would decide
whether any amendment was necessary to make the pleadings conform with the other
evidence. Then, too, appellate courts, absent apal pable and overriding error, should not
substitute their own findings of fact even when the trial judge misapprehended the law
which was applied to those facts. Appellate intervention is warranted, however, when
the trial court fails to appreciate the evidentiary difficulties inherent in adjudicating
aboriginal claims when applying the rules of evidence and interpreting the evidence

beforeit.

Per La Forest and L’Heureux-Dubé JJ.. The amalgamation of the
appellants individual claims technically prevents a consideration of the merits.
However, thereisamore substantive problem with the pleadings. The appellants sought
a declaration of “aboriginal title’ but attempted, in essence, to prove that they had
complete control over theterritory. It followsthat what the appellants sought by way of
declaration and what they set out to prove by way of the evidence were two different

matters. A new trial should be ordered.

McLachlin J. wasin substantial agreement.
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The Ability of the Court to Interfere with the Trial Judge' s Factual Findings

Per Lamer C.J. and Cory, McLachlin and Major JJ.: The factual findings
made at trial could not stand because the trial judge’ s treatment of the various kinds of
oral histories did not satisfy the principles laid down in R. v. Van der Peet. The oral
historieswere used in an attempt to establish occupation and use of the disputed territory
which is an essential requirement for aboriginal title. The trial judge refused to admit
or gave no independent weight to these oral histories and then concluded that the
appellants had not demonstrated the requisite degree of occupation for “ownership”.
Had the oral histories been correctly assessed, the conclusions on these issues of fact
might have been very different.

The Content of Aboriginal Title, How It Is Protected by s. 35(1) of the Constitution Act,
1982, and the Requirements Necessary to Prove It

Per Lamer C.J. and Cory, McLachlin and Mgjor JJ.: Aborigina title
encompasses the right to exclusive use and occupation of the land held pursuant to that
title for avariety of purposes, which need not be aspects of those aboriginal practices,
customs and traditions which are integral to distinctive aborigina cultures. The
protected uses must not be irreconcilable with the nature of the group’s attachment to

that land.

Aboriginal titleis sui generis, and so distinguished from other proprietary
interests, and characterized by several dimensions. It is inalienable and cannot be
transferred, sold or surrendered to anyone other than the Crown. Another dimension of
aboriginal titleisits sources:. its recognition by the Royal Proclamation, 1763 and the

relationship between the common law which recognizes occupation as proof of
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possession and systems of aboriginal law pre-existing assertion of British sovereignty.

Finally, aboriginal titleis held communally.

The exclusiveright to use the land is not restricted to the right to engage in
activities which are aspects of aboriginal practices, customs and traditions integral to
the claimant group’ sdistinctiveaboriginal culture. Canadian jurisprudence onaboriginal
title frames the “right to occupy and possess’ in broad terms and, significantly, is not
qualified by the restriction that use be tied to practice, custom or tradition. The nature
of the Indian interest in reserve land which has been found to be the same as the interest
intribal landsisvery broad and incorporates present-day needs. Finally, aboriginal title
encompasses mineral rightsand lands held pursuant to aboriginal title should be capable

of exploitation. Such auseis certainly not atraditional one.

The content of aboriginal title containsaninherent [imit in that lands so held
cannot be used in a manner that is irreconcilable with the nature of the claimants
attachment to those lands. This inherent limit arises because the relationship of an
aboriginal community with its land should not be prevented from continuing into the
future. Occupancy is determined by reference to the activities that have taken place on
the land and the uses to which the land has been put by the particular group. If landsare
so occupied, there will exist aspecial bond between the group and the land in question
such that the land will be part of the definition of the group’ s distinctive culture. Land
held by virtue of aboriginal title may not be alienated because the land has an inherent
and unigue valueinitself, whichis enjoyed by the community with aboriginal titletoit.
The community cannot put the land to uses which would destroy that value. Finally, the
importance of the continuity of the relationship between an aboriginal community and
its land, and the non-economic or inherent value of that land, should not be taken to

detract from the possibility of surrender to the Crown in exchange for valuable
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consideration. On the contrary, the idea of surrender reinforces the conclusion that
aboriginal title is limited. If aboriginal peoples wish to use their lands in a way that
aboriginal title does not permit, then they must surrender those lands and convert them

into non-title lands to do so.

Aboriginal title at common law was recognized well before 1982 and is
accordingly protected initsfull form by s. 35(1). The constitutionalization of common
law aboriginal rights, however, does not mean that those rights exhaust the content of s.
35(1). The existence of an aborigina right at common law is sufficient, but not

necessary, for the recognition and affirmation of that right by s. 35(1).

Constitutionally recognized aboriginal rights fall along a spectrum with
respect to their degree of connection with theland. At the one end are those aboriginal
rights which are practices, customs and traditions integral to the distinctive aboriginal
culture of the group claiming the right but where the use and occupation of the land
where the activity istaking place is not sufficient to support aclaim of title to the land.
In the middle are activitieswhich, out of necessity, take place on land and indeed, might
beintimately related to aparticular pieceof land. Although an aboriginal group may not
be able to demonstrate title to the land, it may nevertheless have a site-specific right to
engagein aparticular activity. At the other end of the spectrumisaboriginal titleitself
which confers more than the right to engage in site-specific activitieswhich are aspects
of the practices, customs and traditions of distinctive aboriginal cultures. Site-specific
rights can be made out even if title cannot. Because aboriginal rights can vary with
respect to their degree of connection with the land, some aboriginal groups may be
unable to make out a claim to title, but will nevertheless possess aboriginal rights that
are recognized and affirmed by s. 35(1), including site-specific rights to engage in

particular activities.



Aboriginal titleisaright to theland itself. That land may be used, subject
to the inherent limitations of aboriginal title, for a variety of activities, none of which
need be individually protected as aboriginal rights under s. 35(1). Those activities are
parasitic on the underlyingtitle. Section 35(1), sinceitspurposeisto reconciletheprior
presence of aboriginal peopleswith the assertion of Crown sovereignty, must recognize
and affirm both aspects of that prior presence -- first, the occupation of 1and, and second,

the prior social organization and distinctive cultures of aboriginal peopleson that land.

The test for the identification of aboriginal rights to engage in particular
activities and the test for the identification of aboriginal title, athough broadly similar,
aredistinctintwoways. First, under thetest for aboriginal title, the requirement that the
land beintegral to thedistinctive culture of the claimantsis subsumed by the requirement
of occupancy. Second, whereasthetimefor theidentification of aboriginal rightsisthe
time of first contact, the timefor theidentification of aboriginal titleisthetimeat which

the Crown asserted sovereignty over the land.

In order to establishaclaimto aboriginal title, theaboriginal group asserting
the claim must establish that it occupied the lands in question at the time at which the
Crown asserted sovereignty over theland subject to thetitle. Inthe context of aboriginal
title, sovereignty is the appropriate time period to consider for several reasons. First,
from atheoretical standpoint, aboriginal title arises out of prior occupation of the land
by aboriginal peoples and out of the relationship between the common law and
pre-existing systems of aboriginal law. Aboriginal title is a burden on the Crown’s
underlyingtitle. The Crown, however, did not gainthistitleuntil it asserted sovereignty
and it makes no sense to speak of a burden on the underlying title before that title

existed. Aborigina title crystallized at the time sovereignty was asserted. Second,
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aboriginal title does not raisethe problem of distinguishing between distinctive, integral
aboriginal practices, customs and traditions and those influenced or introduced by
European contact. Under common law, the act of occupation or possession is sufficient
to ground aboriginal title and it is not necessary to prove that the land was a distinctive
or integral part of the aboriginal society before the arrival of Europeans. Finally, the

date of sovereignty is more certain than the date of first contact.

Both thecommon |aw and theaboriginal perspective onland should betaken
into account in establishing the proof of occupancy. At common law, thefact of physical
occupation is proof of possession at law, which in turn will ground title to the land.
Physical occupation may be established in a variety of ways, ranging from the
construction of dwellings through cultivation and enclosure of fields to regular use of
definite tracts of land for hunting, fishing or otherwise exploiting its resources. In
considering whether occupation sufficient to ground titleisestablished, thegroup’ ssize,
manner of life, material resources, and technological abilities, and the character of the
lands claimed must be taken into account. Given the occupancy requirement, it was not
necessary to include as part of thetest for aboriginal title whether agroup demonstrated
a connection with the piece of land as being of central significance to its distinctive
culture. Ultimately, the question of physical occupation is one of fact to be determined
at trial.

If present occupation is relied on as proof of occupation pre-sovereignty,
there must be a continuity between present and pre-sovereignty occupation. Since
conclusive evidence of pre-sovereignty occupation may be difficult, an aborigina
community may provide evidence of present occupation as proof of pre-sovereignty
occupationinsupport of aclaimto aboriginal title. An unbroken chain of continuity need

not be established between present and prior occupation. The fact that the nature of
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occupation haschanged would not ordinarily precludeaclaimfor aboriginal title, aslong
as a substantial connection between the people and the land is maintained. The only
limitation on this principle might be that the land not be used in ways which are

inconsistent with continued use by future generations of aboriginals.

At sovereignty, occupation must have been exclusive. This requirement
flows from the definition of aboriginal titleitself, which is defined in terms of the right
to exclusive use and occupation of land. Thetest must take into account the context of
the aboriginal society at the time of sovereignty. The requirement of exclusive
occupancy and the possibility of joint title can be reconciled by recognizing that joint
title can arise from shared exclusivity. Aswell, shared, non-exclusive aboriginal rights
short of aboriginal title but tied to the land and permitting a number of uses can be
established if exclusivity cannot be proved. The common law should develop to
recognize aborigina rights as they were recognized by either de facto practice or by

aboriginal systems of governance.

Per LaForest and L’Heureux-Dubé JJ.: “Aboriginal title” is based on the
continued occupation and use of the land as part of the aboriginal peoples’ traditional
way of life. Thissui generisinterest is not equated with fee simple ownership; nor can
it be described with reference to traditional property law concepts. It ispersonal in that
it is generally inalienable except to the Crown and, in dealing with this interest, the
Crown is subject to afiduciary obligation to treat the aboriginal peoplesfairly. There
isreluctanceto definemore precisely theright of aboriginal peoplestoliveontheir lands

astheir forefathers had lived.

The approach to defining the aborigina right of occupancy is highly

contextual. A distinction must be made between (1) the recognition of a general right
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to occupy and possess ancestral lands and (2) the recognition of a discrete right to
engage in an aboriginal activity in aparticular area. The latter has been defined as the
traditional use, by a tribe of Indians, that has continued from pre-contact times of a
particular area for a particular purpose. By contrast, a general claim to occupy and
possessvast tracts of territory istheright to usetheland for avariety of activitiesrelated
to the aboriginal society’s habits and mode of life. Aswell, in defining the nature of
“aboriginal title”, reference need not be made to statutory provisions and regulations

dealing with reserve lands.

In defining the nature of “aboriginal title”, reference need not be made to
statutory provisionsand regul ations dealing specifically withreservelands. Though the
interest of an Indian band in areserve has been found to be derived from, and to be of
the same nature as, the interest of an aboriginal society in itstraditional tribal lands, it
does not follow that specific statutory provisions governing reserve lands should

automatically apply to traditional tribal lands.

The*“key” factorsfor recognizing aboriginal rightsunder s. 35(1) aremet in
the present case. First, the nature of an aboriginal claim must be identified precisely
with regard to particular practices, customs and traditions. When dealing with aclaim
of “aboriginal title”, the court will focus on the occupation and use of the land as part of

the aboriginal society’ s traditional way of life.

Second, an aboriginal society must specify the area that has been
continuously used and occupied by identifying general boundaries. Exclusivity means
that an aboriginal group must show that a claimed territory is indeed its ancestral

territory and not theterritory of an unconnected aboriginal society. Itispossiblethat two
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or more aboriginal groups may have occupied the same territory and therefore afinding

of joint occupancy would not be precluded.

Third, theaboriginal right of possessionisbased on the continued occupation
and use of traditional tribal lands since the assertion of Crown sovereignty. However,
the date of sovereignty may not be the only relevant time to consider. Continuity may
still exist where the present occupation of one areais connected to the pre-sovereignty
occupation of another area. Also, aboriginal peoplesclaiming aright of possession may
provide evidence of present occupation as proof of prior occupation. Further, it is not

necessary to establish an unbroken chain of continuity.

Fourth, if aboriginal peoples continue to occupy and use the land as part of
their traditional way of life, the land is of central significance to them. Aboriginal
occupancy refers not only to the presence of aboriginal peoples in villages or
permanently settled areas but al so to the use of adjacent landsand even remoteterritories
used to pursue a traditional mode of life. Occupancy is part of aboriginal culturein a
broad sense and is, therefore, absorbed in the notion of distinctiveness. The Royal

Proclamation, 1763 supports this approach to occupancy.

McLachlin J. wasin substantial agreement.

Infringements of Aboriginal Title: The Test of Justification

Per Lamer C.J. and Cory, McLachlin and Major JJ.: Constitutionally

recognized aboriginal rights are not absolute and may be infringed by the federal and

provincial governments if the infringement (1) furthers a compelling and substantial

legidlative objectiveand (2) isconsistent with the special fiduciary relationship between
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the Crown and the aboriginal peoples. The development of agriculture, forestry, mining
and hydroel ectric power, the general economic development of the interior of British
Columbia, protection of the environment or endangered species, and the building of
infrastructure and the settlement of foreign populations to support those aims, are
objectives consistent with this purpose. Three aspects of aboriginal title are relevant to
the second part of the test. First, the right to exclusive use and occupation of land is
relevant to the degree of scrutiny of the infringing measure or action. Second, the right
to choose to what uses land can be put, subject to the ultimate limit that those uses
cannot destroy the ability of the land to sustain future generations of aboriginal peoples,
suggests that the fiduciary relationship between the Crown and aboriginal peoples may
be satisfied by the involvement of aboriginal peoplesin decisions taken with respect to
their lands. Thereisawaysaduty of consultation and, in most cases, the duty will be
significantly deeper than mereconsultation. Andthird, landsheld pursuant to aboriginal
title have an inescapable economic component which suggests that compensation is
relevant to the question of justification as well. Fair compensation will ordinarily be

required when aboriginal title isinfringed.

Per La Forest and L’Heureux-Dubé JJ.: Rights that are recognized and
affirmed are not absolute. Government regul ation can thereforeinfringe upon aboriginal
rights if it meets the test of justification under s. 35(1). The approach is highly

contextual.

The general economic development of the interior of British Columbia,
through agriculture, mining, forestry and hydroelectric power, as well as the related
building of infrastructure and settlement of foreign populations, are valid legidative
objectivesthat, in principle, satisfy the first part of the justification analysis. Under the

second part, these | egislative objectives are subject to accommodation of the aboriginal
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peoples’ interests. Thisaccommodation must always be in accordance with the honour
and good faith of the Crown. One aspect of accommodation of “aboriginal title” entails
notifying and consulting aboriginal peoples with respect to the development of the

affected territory. Another aspect isfair compensation.

McLachlin J. wasin substantial agreement.

Salf-Gover nment

Per The Court: The errors of fact made by thetrial judge, and the resultant
need for anew trial, made it impossiblefor this Court to determine whether the claimto

self-government had been made out.

Extinguishment

Per Lamer C.J. and Cory, McLachlinand Mgor JJ.: Section 91(24) of the
Constitution Act, 1867 (the federal power to legislate in respect of Indians) carrieswith
it the jurisdiction to legislate in relation to aborigina title, and by implication, the
jurisdiction to extinguish it. The ownership by the provincial Crown (under s. 109) of
lands held pursuant to aboriginal title is separate from jurisdiction over those lands.
Notwithstanding s. 91(24), provincia laws of general application apply propriovigore

to Indians and Indian lands.

A provincial law of general application cannot extinguish aboriginal rights.
First, alaw of genera application cannot, by definition, meet the standard “ of clear and
plain intention” needed to extinguish aboriginal rights without being ultra vires the

province. Second, s. 91(24) protects a core of federal jurisdiction even from provincial
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laws of general application through the operation of the doctrine of interjurisdictional
immunity. That core has been described as matters touching on “Indianness’ or the

“core of Indianness’.

Provincial lawswhich would otherwise not apply to Indians propriovigore
are allowed to do so by s. 88 of the Indian Act which incorporates by reference
provincia laws of general application. This provision, however, does not “invigorate’
provincia laws which are invalid because they are in relation to Indians and Indian

lands.

Per LaForest and L’Heureux-Dubé JJ.: The province had no authority to
extinguish aboriginal rights either under the Constitution Act, 1867 or by virtue of s. 88

of the Indian Act.

McLachlin J. wasin substantial agreement.
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/[The Chief Justice//

The judgment of Lamer C.J. and Cory and Major JJ. was delivered by

THE CHIEF JUSTICE --

|. Introduction

This appeal is the latest in a series of cases in which it has fallen to this
Court to interpret and apply the guarantee of existing aboriginal rightsfoundin s. 35(1)
of the Constitution Act, 1982. Although that line of decisions, commencing with R. v.
Sparrow, [1990] 1 S.C.R. 1075, proceeding through the Van der Peet trilogy (R. v. Van
der Peet, [1996] 2 S.C.R. 507, R. v. N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672, and
R. v. Gladstone, [1996] 2 S.C.R. 723), and ending in R. v. Pamajewon, [1996] 2 S.C.R.
821, R v. Adams, [1996] 3 S.C.R. 101, and R. v. CGté, [1996] 3 S.C.R. 139, have laid
down the jurisprudential framework for s. 35(1), this appeal raises a set of interrelated
and novel questions which revolve around a single issue -- the nature and scope of the

constitutional protection afforded by s. 35(1) to common law aboriginal title.

In Adams, and in the companion decision in C6té, | considered and rejected
the proposition that claimsto aboriginal rights must also be grounded in an underlying
claim to aboriginal title. But | held, nevertheless, that aboriginal title was a distinct
species of aborigina right that was recognized and affirmed by s. 35(1). Since
aboriginal title was not being claimed in those earlier appeals, it was unnecessary to say
more. This appeal demands, however, that the Court now explore and elucidate the
implications of the constitutionalization of aboriginal title. The first is the specific

content of aboriginal title, aquestion which this Court hasnot yet definitively addressed,
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either at common law or under s. 35(1). The second istherelated question of thetest for
the proof of title, which, whatever itscontent, isaright in land, and itsrelationship to the
definition of the aboriginal rights recognized and affirmed by s. 35(1) in Van der Peet

interms of activities. Thethird iswhether aboriginal title, asaright in land, mandates

amodified approach to thetest of justification first laid down in Sparrow and elaborated

upon in Gladstone.

In addition to the relationship between aboriginal title and s. 35(1), this
appeal also raisesan important practical problem relevant to the proof of aboriginal title
which is endemic to aboriginal rights litigation generally — the treatment of the oral
histories of Canada’ s aboriginal peoples by the courts. In Van der Peet, | held that the
common law rules of evidence should be adapted to take into account the sui generis
nature of aboriginal rights. In this appeal, the Court must address what specific form

those modifications must take.

Finally, giventheexistenceof aboriginal titlein British Columbia, thisCourt
must address, on cross-appeal, the question of whether the province of British
Columbia, from the time it joined Confederation in 1871, until the entrenchment of s.
35(1) in 1982, had jurisdiction to extinguish the rights of aboriginal peoples, including
aboriginal title, inthat province. Moreover, if the provincewaswithout thisjurisdiction,
afurther question arises -- whether provincial laws of general application that would
otherwise be inapplicable to Indians and Indian lands could nevertheless extinguish

aboriginal rights through the operation of s. 88 of the Indian Act, R.S.C., 1985, c. I-5.

Il. Facts
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At the British Columbia Supreme Court, McEachern C.J. heard 374 days of
evidence and argument. Some of that evidence was not in aform which is familiar to
common law courts, including oral histories and legends. Another significant part was

the evidence of experts in genealogy, linguistics, archeology, anthropology, and

geography.

The trial judge’s decision (reported at [1991] 3 W.W.R. 97) is nearly 400
pages long, with another 100 pages of schedules. Although I am of the view that there
must beanew trial, | neverthelessfind it useful to summarize some of the relevant facts,

so as to put the remainder of the judgment into context.

A.TheClaimat Trial

This action was commenced by the appellants, who are all Gitksan or
Wet’ suwet’ en hereditary chiefs, who, both individually and on behalf of their “Houses”
claimed separate portions of 58,000 square kilometres in British Columbia. For the
purpose of theclaim, thisareawasdivided into 133 individual territories, claimed by the
71 Houses. Thisrepresentsall of the Wet’ suwet’ en people, and all but 12 of the Gitksan
Houses. Their claim was originally for “ownership” of the territory and “jurisdiction”
over it. (At this Court, thiswas transformed into, primarily, aclaim for aboriginal title
over the land in question.) The province of British Columbia counterclaimed for a
declaration that the appellants have no right or interest in and to the territory or
aternatively, that the appellants’ cause of action ought to be for compensation from the

Government of Canada.

B. The Gitksan and Wet’ suwet’ en Peoples
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(1) Demography

TheGitksan consist of approximately 4,000 to 5,000 persons, most of whom
now live in the territory claimed, which is generally the watersheds of the north and
central Skeena, Nassand Babine Riversand their tributaries. The Wet’ suwet’ en consist
of approximately 1,500 to 2,000 persons, who also predominantly live in the territory
claimed. This territory is mainly in the watersheds of the Bulkley and parts of the
Fraser-Nechako River systems and their tributaries. It liesimmediately east and south

of the Gitksan.

Of course, the Gitksan and Wet’ suwet’ en are not the only people living in
the claimed territory. Asnoted by both McEachern C.J. at trial (at p. 440) and Lambert
J.A. on appeal (at p. 243), there are other aboriginals who live in the claimed territory,
notably the Carrier-Sekani and Nishga peoples. Some of these people have unsettled
land claims overlapping with the territory at issue here. Moreover, there are aso
numerous non-aboriginals living there. McEachern C.J. found that, at the time of the

trial, the non-aboriginal population in the territory was over 30,000.

(2) History

There were numerous theories of the history of the Gitksan and
Wet’ suwet’ en peoplesbeforethetrial judge. Hisconclusion from the evidence wasthat
their ancestors migrated from Asia, probably through Alaska, and spread south and west
into theareaswhichthey found to beliveable. Therewasarcheological evidence, which
he accepted, that there was some form of human habitation in the territory and its
surrounding areas from 3,500 to 6,000 years ago, and intense occupation of the

Hagwilget Canyon site (near Hazelton), prior to about 4,000 to 3,500 years ago. This
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occupation was mainly in or near villages on the Skeena River, the Babine River or the
Bulkley River, where salmon, the staple of their diet, was easily obtainable. The other
parts of the territory surrounding and between their villages and rivers were used for
hunting and gathering for both food and ceremonial purposes. The scope of thishunting
and gathering area depended largely on the availability of the required materialsin the
areas around the villages. Prior to the commencement of the fur trade, there was no
reason to travel far from the villages for anything other than their subsistence

requirements.

(3) North American Exploration

There was little European influence in western Canada until the arrival of
Capt. Cook at Nootkaon Vancouver Islandin 1778, which led to the seaotter hunt in the
north Pacific. This influence grew with the establishment of the first Hudson’'s Bay
trading post west of the Rockies (although east of the territories claimed) by Simon
Fraser in 1805-1806. Trapping for the commercia fur trade was not an aboriginal
practice, but rather one influenced by European contact. The trial judge held that the
time of direct contact between the Aboriginal Peoples in the claimed territory was
approximately 1820, after the trader William Brown arrived and Hudson's Bay had

merged with the North West Company.

(4) Present Social Organization

M cEachern C.J. set out adescription of the present social organization of the
appellants. In his opinion, this was necessary because “one of the ingredients of
aboriginal land claimsisthat they arise from long-term communal rather than personal

useor possession of land” (at p. 147). Thefundamental premise of both the Gitksan and
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the Wet’ suwet’ en peoplesisthat they are divided into clans and Houses. Every person
born of a Gitksan or Wet’ suwet’en woman is automatically a member of his or her
mother’ s House and clan. There are four Gitksan and four Wet’ suwet’ en clans, which
are subdivided into Houses. Each House has one or more Hereditary Chief asitstitular
head, selected by the elders of their House, as well as possibly the Head Chief of the
other Houses of the clan. There is no head chief for the clans, but there is a ranking
order of precedence within communities or villages, where one House or clan may be

more prominent than others.

At trial, the appellants claim was based on their historical use and
“ownership” of oneor more of theterritories. Thetrial judge held that these are marked,
insome cases, by physical and tangibleindicatorsof their associationwiththeterritories.
He cited as examples totem poles with the Houses' crests carved, or distinctiveregalia.
In addition, the Gitksan Houses have an “adaawk” which is a collection of sacred oral
tradition about their ancestors, histories and territories. The Wet’ suwet’ en each have a
“kungax” whichisaspiritual songor danceor performancewhichtiesthemtotheir land.
Both of these were entered as evidence on behalf of the appellants (see my discussion

of thetrial judge’ s view of this evidence, infra).

The most significant evidence of spiritual connection between the Houses
and their territory isafeast hall. Thisiswhere the Gitksan and Wet’ suwet’ en peoples
tell and retell their storiesand identify their territoriesto remind themsel ves of the sacred
connection that they have with their lands. The feast has a ceremonial purpose, but is
also used for making important decisions. Thetrial judge also noted the Criminal Code

prohibition on aboriginal feast ceremonies, which existed until 1951.

1. Judgments Below
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A. Supreme Court of British Columbia

(1) General Principles

Thetrial judge began hisanalysisby considering thesignificant casesinthis
area. . Catharines Milling and Lumber Co. v. The Queen (1887), 13 S.C.R. 577,
Calder v. Attorney-General of British Columbia, [1973] S.C.R. 313, Baker Lake v.
Minister of Indian Affairsand Northern Development, [1980] 1 F.C. 518 (T.D.), Guerin
v. The Queen, [1984] 2 S.C.R. 335, R. v. Soui, [1990] 1 S.C.R. 1025, and Sparrow,
supra. On the basis of this jurisprudence, he set out four propositions of law. First,
aboriginal interestsariseout of occupation or use of specificland for aboriginal purposes
for an indefinite or long, long time before the assertion of sovereignty. Second,
aboriginal interests are communal, consisting of subsistence activities and are not
proprietary. Third, at common law, aboriginal rights exist at the pleasure of the Crown
and may be extinguished when the intention of the Crownisclear and plain. Thispower
reposed with the Imperial Crown during the colonial period. Upon Confederation the
province obtained titleto all Crown land in the province subject to the “interests’ of the
Indians. Finally, unextinguished aboriginal rights are not absolute. Crown action and
aboriginal rights may, in proper circumstances, be reconciled. Generally speaking,
aboriginal rights may be regulated by the Crown only when such regulation operatesto
interfere with aboriginal rights pursuant to legitimate Crown objectives which can
honourably be justified, without undue interference with such rights. Moreover, when
regulating, government must be mindful of the appropriate level of priority which

aboriginal rights have over competing, inconsistent activities.

With respect to the appellants’ claims, McEachern C.J. divided hisanalysis

into three parts: (1) jurisdiction over theterritory; (2) ownership of theterritory; and (in
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thealternative) (3) particular aboriginal rightsover theterritory. Intheownershipclaim,
the appellants asserted they were “absolutely entitled to occupy and possess the
individual territories’ claimed (at p. 126). The claim to jurisdiction was understood by
the trial judge as comprising jurisdiction over land and people in the territory, and
amounted to aboriginal sovereignty, aright to “govern the territory free of provincial
control in al matters where their aboriginal laws conflict with the general law” (at
p. 128). Although the claim advanced at trial was advanced by individual chiefs on
behalf of themselves or their House members, thetrial judge held that since aboriginal
rights are communal in nature, any judgment must be for the benefit of the Gitksan and

Wet’ suwet’ en peoples generally.

(2) Aboriginal Ownership

McEachern C.J. started from the proposition, for which he cited S.
Catharines Milling, that aboriginal rights are not proprietary in nature, but rather
“personal and usufructuary”, and dependent upon the good will of the Sovereign. He
was satisfied that at the date of British sovereignty, the appellants’ ancestorswereliving
intheir villageson the great rivers, in aform of communal society. Hewas satisfied that
they were occupying or possessing fishing sitesand the adjacent lands, astheir ancestors
had done for the purpose of hunting and gathering that which they required for
sustenance. However, he was not satisfied that they owned the territory in its entirety

in any sense that would be recognized by the law.

There were several specific claims of the plaintiffs as to their uses of the
land before the assertion of sovereignty. He concluded that the appellants’ ancestors
lived within the territory, but predominantly at the village sites. He accepted, at p. 372,

that they harvested the resources of the lands, but that there was only evidence of
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“commonsense subsistence practices . . . entirely compatible with bare occupation for
the purposes of subsistence’”. He was not persuaded that there was any system of
governance or uniform custom relating to land outside the villages. Herefused to accept
that the spiritual beliefsexercised withintheterritory were necessarily commontoall the
people or that they were universal practices. He was not persuaded that the present
ingtitutions of the plaintiffs society were recognized by their ancestors. Rather, he
found, at p. 373, that “they morelikely acted asthey did because of survival instincts”.
He stated that the maintenance and protection of the boundarieswere unproven because
of the numerousintrusionsinto the territory by other peoples. The oral histories, totem
poles and crestswere not sufficiently reliable or site specific to discharge the plaintiff’s
burden of proof. Although M cEachern C.J. recognized the social importance of thefeast
system and thefact that it evolved from earlier practices, hedid not accept itsrolein the
management and allocation of lands, particularly after the fur trade. McEachern C.J.
concluded, at p. 383, that “I cannot infer from the evidence that the Indians possessed
or controlled any part of the territory, other than for village sites and for aboriginal use

in away that would justify a declaration equivalent to ownership”.

Although he was of the opinion that the status of the villages and their
immediate surrounding area may be different from the territory as a whole, they were
aready predominantly reserve lands. Hence, the question of the Gitksan and
Wet’ suwet’ en peoples’ rights to these particular lands did not need to be dealt with.
Moreover, to the extent that there were hunting grounds not included on those lands,

McEachern C.J. believed he had no jurisdiction to extend their boundaries.

(3) Aboriginal Sovereignty
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McEachern C.J. interpreted the appellants claim for “jurisdiction” as a
claim to govern the territories in question. This would include the right to enforce
existing aborigina law, as well as make and enforce new laws, as required for the
governance of the people and their land. Most notably, this would also include aright
to supersede the laws of British Columbiaif the two were in conflict. McEachern C.J.
rejected the appellants' claim for a right of self-government, relying on both the
sovereignty of the Crown at common law, and what he considered to be the relative
paucity of evidence regarding an established governance structure. First, he stated, at
p. 386, that when British Columbiawas united with Canada, “all legislative jurisdiction
was divided between Canada and the province, and there was no room for aboriginal
jurisdiction or sovereignty which would be recognized by the law or the courts’.
Second, he characterized the Gitksan and Wet’ suwet’ en legal system, at p. 379, as a
“most uncertain and highly flexible set of customswhich are frequently not followed by

the Indians themselves’. He continued, at pp. 379-80, stating:

I heard many instances of prominent Chiefs conducting themselves other
than in accordance with these rules, such aslogging or trapping on another
chief’ sterritory, although therea ways seemed to bean aboriginal exception
which made almost any departure from aboriginal rules permissible. Inmy
judgment, these rules are so flexible and uncertain that they cannot be
classified as laws.

As aresult of the flexibility and uncertainty of the customs and rules, McEachern C.J.

rejected the appellants’ claim to jurisdiction or sovereignty over the territories.

(4) Aboriginal Rights

After rejecting the appellants’ claim for ownership of and jurisdiction over

the disputed territories, McEachern C.J. turned to the possibility that the appellants



22

-31-
nevertheless have aboriginal rights exercisable therein. He set out, at p. 388, the four

part test from Baker Lake for an aboriginal right:

1. That they (the plaintiffs) and their ancestors were members of an
organized society.

2. That the organized society occupied the specific territory over which
they assert the aboriginal title.

3. That the occupation was to the exclusion of other organized societies.

4. That the occupation was an established fact at the time sovereignty was

asserted by England.
McEachern C.J. noted that the requirement for an organized society had been satisfied,
even though he did not believe the appellants’ ancestors had institutions and governed
themselves. However, he held that no specific level of sophistication ought to be
required in satisfying this requirement. He then stated that there was evidence that the
ancestors of the plaintiffs occupied specific locationsin the territory (the villages) and
they used surrounding lands. Although there was evidence that the Gitksan and
Wet’ suwet’ en would not have been ableto keep invadersor tradersout of their territory,
no other organized societies had established themselves in the core areas on any
permanent basis. Moreover, he noted at the outset of his reasons on this point that he

was uncertain about the requirement for exclusivity.

Theactivitiesthat wereto be protected wereonly those carried on at thetime
of contact or European influence and that were still carried on at the time of sovereignty.
Thisincluded “all those sustenance practices and the gathering of all those products of
the land and waters of the territory | shall define which they practised and used before
exposure to European civilization (or sovereignty) for subsistence or survival” (at p.
391). Thisdid not include trapping for the fur trade, or other land-based commercial

enterprise. McEachern C.J. ultimately concluded, at p. 395 that “the plaintiffs have
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established, as of the date of British sovereignty, the requirements for continued
residence in their villages, and for non-exclusive aboriginal sustenance rights within

[certain] portions of the territory”.

(5) Extinguishment and Fiduciary Duties

McEachern C.J. started with the proposition, at pp. 396-97, that the law
“never recognized that the settlement of new lands depended upon the consent of the
Indians’. All aboriginal rights existed at the pleasure of the Crown, and could be
extinguished by unilateral act. He accepted the “clear and plain” intention test for
extinguishment, but took the view that it need not be express or even mention aboriginal
rights, if the intention can be identified by necessary implication. An example of such
implied extinguishment might be afee simple grant to athird party, or agrant of alease,

licence, permit or other tenure inconsistent with continuing aboriginal interest.

McEachern C.J. held that any aboriginal rights to the land had been
extinguished. The extinguishment arose out of certain colonial enactments which
demonstrated an intention to manage Crown lands in away that was inconsistent with
continuing aboriginal rights. He stated, at p. 411, that “the Crown with full knowledge
of the local situation fully intended to settle the colony and to grant titles and tenures
unburdened by any aboriginal interests’. Crown granteeswho received land in colonial
times were clearly intended to receive the land free from any aboriginal encumbrances.
Moreover, thisintention to extinguish did not only apply to lands that had actually been
granted to third parties, but rather all Crown land in British Columbia. However, it
should be noted that he was careful to distinguish between land and fishing rights. Since

McEachern C.J. was of the view that al aboriginal titleto theterritoriesin question had
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been extinguished during colonial times, it was not necessary to consider whether the

province had the power to extinguish aboriginal rights after Confederation.

Notwithstanding the compl ete extinguishment of all aboriginal rightsinland,
McEachern C.J. held, at p. 417, that the Crown was under a fiduciary obligation to
continueto alow native personsto use vacant crown lands for lawful purposes until the
land “is dedicated to another purpose”. Thisisnot an aboriginal “right”, to which s. 35
can be applied, since any such “rights’ over the land had been extinguished. However,
he held that where the Crown extinguishes an aboriginal right, and makes a promise
regarding use of Crown land at the same time, this creates the samefiduciary obligation
as if the aborigina people had surrendered the land to the Crown. In articulating
guidelinesfor the application of the Crown’ sfiduciary obligation, McEachern C.J. made
it clear that the Crown must be free to direct resource management in the provincein the
best interests of both the aboriginal and non-aboriginal persons in the province.
However, Crown authoritiesshould alwayskeep the* aboriginal interestsof theplaintiffs
very muchinmind” (at p. 423) indevel oping policiesfor theterritory, and should ensure

that aboriginal activities on the land are not unduly impaired.

(6) Damages

Sincethe plaintiffsfailed to establish that existing ownership, jurisdiction,
or aboriginal rightshad been breached, the claimfor damagesfor wrongful appropriation

of their territory was dismissed by McEachern C.J.

(7) Lands Subject to Aboriginal Rights at Sovereignty
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McEachern C.J. felt it necessary to delineate the boundaries of thelandsthat
were subject to aboriginal rights at the time of sovereignty in case he was wrong that
these rights had been extinguished. He considered the evidence regarding the external
boundary of the territory, and the internal boundaries therein. He found numerous
inconsistencies, and generally did not find it to be reliable. He regjected the boundaries

as put forth by the appellants.

Nevertheless, since he had held that the Gitksan and Wet’ suwet’en had
aboriginal sustenance rights over part of the land, he had to delineate their boundaries.
He put forth three aternatives, and ultimately chose “Map 5” (at p. 400). This area
recognized that the plaintiffs’ ancestors likely used more distant areas in the territory.
However, McEachern C.J. was not persuaded of such usein either the northernmost or
southernmost portions of the territory. The northern boundary was drawn through the
centre of the Skeena River, with 20 mileson the north side of theriver being added. The
southern boundary was drawn following some of theinternal boundaries, but excluding
several of the southern Wet’ suwet’ en individual territories. He selected thisalternative
becauseit worked lessinjusticefor theWet’ suwet’ en who lived more spread out and less
concentrated near the rivers. However, he cut off the north and south portions of the
claimed territory because he did not have confidence in the presence of the Gitksan or

Wet' suwet’ en in the areas north or south of the boundaries he drew.

(8) Other Matters

M cEachern C.J. concluded hisreasonsby rejecting the province’ sargument
that theplaintiffs’ aboriginal rightsto some of thelands had been abandoned. Hedid not
think courts should be quick to treat aboriginal lands as abandoned. He could not say

with confidence which lands should be abandoned, and which should not, even though
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therewas clearly declining aboriginal use of some of thelands. He also stressed that the
onus of demonstrating abandonment rested with the province and that they had not
discharged that onus. He also rejected the argument that the plaintiffs had waived their
rights by accepting and using reserves and by conforming to the general law of the

province. Thehonour of the Crown precluded the provincefrom relying onthisdefence.

(9) Einal Order

In result, therefore, McEachern C.J. dismissed the action against Canada,
dismissed the plaintiffs’ claimsfor ownership and jurisdiction and for aboriginal rights
in theterritory, granted a declaration that the plaintiffs were entitled to use unoccupied
or vacant land subject to the general law of the province, dismissed the claim for

damages and dismissed the province's counterclaim. No order for costs was made.

B. British Columbia Court of Appeal

(1) Judgment of Macfarlane J.A. (Taggart J.A. concurring)

MacfarlaneJ.A. set out thefollowing propositionsof |aw which heindicated
were the starting points for analysing aboriginal rightsin land, which he garnered from
Baker Lake, Calder, Guerin, Sparrow, and Mabo v. Queensland (1992), 107 A.L.R. 1
(H.C.). First, such rightsarise from historic occupation and possession of the aboriginal
peoples tribal lands. Second, they arise by operation of law and do not depend on a
grant fromthe Crown. Third, they arenot absolute, but they are subject to regulation and
extinguishment. Fourth, they are sui generis communal rights. Fifth, they cannot be
alienated other than to the Crown. Finally, they arerelated to aboriginal activitieswhich

formed an integral part of traditional Indian life prior to sovereignty.
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(& Ownership Rights

Examining the appellants' ownership claim, Macfarlane J.A. agreed that an
exclusive right to occupy land is required to support a claim akin to ownership. He
noted that the use of the term “ownership” (which was used in the plaintiffs in their
pleadings) was unfortunate, since Guerin specifically held that the aboriginal interest
does not amount to beneficial ownership. In hisview, thetrial judge properly applied
the law to the plaintiffs claim of ownership. Similarly, he found no merit in the
appellants challenge to the trial judge's findings of fact on a number of points.
Although some of the areas of the evidence were cause for concern, he concluded that
the issues required an interpretation of the evidence as a whole and that it would be
inappropriate for this court to intervene and substitute its opinions for that of the trial
judge. Hence, he did not disturb the judge’ s conclusion with regard to ownership of the
territory, nor hisconclusion that any interest which the appellantshavein theland is not

proprietary.

(b) Aboriginal Sustenance Rights

Macfarlane J.A. canvassed the trial judge's findings regarding aboriginal
sustenance rights. He noted that McEachern C.J."serror in requiring a“time-depth” of
along time prior to contact in order to establish the rights did not affect hisview of the
territorial limits of the right. He agreed with the trial judge’s application of the Baker
Laketest. In particular, he viewed the significant question to be whether the practices
were integral to aboriginal society or had only resulted from European influences.
Macfarlane J.A. concluded that it would be inappropriate to intervene and substitute his

view for that of thetrial judge with respect to the weight of the evidence. Hence, if the
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appellants succeeded on the appeal with respect to extinguishment, they were entitled

to sustenance rights in the area as identified by McEachern C.J. on Map 5.

(c) Jurisdiction

Macfarlane J.A. essentially agreed with the trial judge with respect to his
analysisof thejurisdiction, or sovereignty issue. He characterized the claim astheright
to control and manage the use of lands and resourcesin the territory, aswell astheright
to govern the people within the territory, to the possible exclusion of laws of general
application within the province. He stated that the Gitksan and Wet’ suwet’ en peoples
do not need a court declaration to permit internal self-regulation, if they consent to be
governed. However, the rights of self-government encompassing a power to make
general laws governing the land, resources, and people in the territory are legislative
powers which cannot be awarded by the courts. Such jurisdiction isinconsistent with
the Constitution Act, 1867 and itsdivision of powers. Whenthe Crownimposed English
law on all the inhabitants of the colony and when British Columbia entered
Confederation, the aboriginal people became subject to Canadian (and provincia)

legidlative authority. For thisreason, the claim to jurisdiction failed.

(d) Extinguishment

Macfarlane J.A. began by noting that treaty-making is the most desirable
way to resolve aboriginal land issues. However, he noted that prior to 1982, the rights
of aboriginal people could be extinguished by the unilateral act of the sovereign, without
the consent of the aboriginal people. Intention to extinguish must be clear and plain.
Although express language is not strictly necessary, the honour of the Crown requires

its intentions to be either express or manifested by unavoidable implication.
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Unavoidable implication should not be easily found -- it occurs only where the
interpretation of the instrument permits no other result. This, in turn, depends on the

nature of the aboriginal interest and of the impugned grant.

Macfarlane J.A. disagreed with thetrial judge that the colonial instruments
manifested the required clear and plain intention to extinguish all aboriginal interestsin
land. The purpose of the colonial instruments in question was to facilitate an orderly
settlement of the province, and to give the Crown control over grantsto third parties. It
isnot inevitable, upon areading of the statutory scheme, that the aboriginal interest was
to bedisregarded. They did not foreclosethe possibility of treaties or of co-existence of
aboriginal and Crown interests. Similarly, even fee simple grantsto third parties do not
necessarily exclude aboriginal use. For example, uncultivated vacant land held in fee
simpledoesnot necessarily precludethe exercise of hunting rights. Moreover, itisclear
that, at common law, two or more interests in land less than fee simple can co-exist.
However, since the record was not sufficiently specific to permit the detailed analysis
of such issues, Macfarlane J.A. suggested that these issues be dealt with in negotiation.
He concluded that extinguishment by a particular grant needed to be determined on a

case by case basis.

Macfarlane J.A. considered the constitutional power of the province to
extinguish aborigina rights after 1871, and in particular, whether valid provincial
legidlation could extinguish aboriginal rightsin land by incidental effect. After 1871,
the exclusive power to legislate in relation to “Indians, and Lands reserved for the
Indians’ was given to the federal government by virtue of s. 91(24) of the Constitution
Act, 1867. Valid provincia legislation may apply to Indians, so long isit is alaw of
general application and not one that affects their Indianness, their status, or their core

values (Four B Manufacturing Ltd. v. United Garment Workers of America, [1980] 1
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S.C.R. 1031; Natural Parentsv. Superintendent of Child Welfare, [1976] 2 S.C.R. 751;
Dickv. The Queen, [1985] 2 S.C.R. 309). However, the proposition that provincial laws
could extinguish Indian title by incidental effect must be examined in light of federal
authority relating to Indiansand of theaboriginal perspective. Thetraditional homelands
of aboriginal people are integral to their traditional way of life and their self-concept.
If the effect of provincial legislation were to strip the aboriginal people of the use and
occupation of their traditional homelands, it would be an impermissible intrusion into
federal jurisdiction, as such alaw would “trench on the very core of the subject matter
of s. 91(24)” (at p. 169). Hence, he concluded that provincia legislatures do not have
the constitutional competence to extinguish common law aboriginal rights. Moreover,
extinguishment by adverse dominion could only be accomplished by the federal
government. Similarly, s. 88 of the Indian Act did not assist the province. Laws of
genera application which do not affect the “core of Indianness’ apply by their own
force. However, provincial laws which do affect that core rely on s. 88, which
referentially incorporates them into federal law. For s. 88 of the Indian Act to give the
province authority to extinguish aboriginal rights, it would have to show a clear and
plainintentiontodo so. Sinceno suchintention existsins. 88in particular or the Indian
Act in general, it cannot authorize outright extinguishment. However, it may authorize
provincial regulation of and interference with aboriginal rights. Of course, now the

operation of such regulations are now subject to s. 35 of the Constitution Act, 1982.

(€) Relief Allowed

Macfarlane J.A. granted a declaration that the plaintiffs’ aboriginal rights
werenot all extinguished by the colonial instrumentsenacted prior to British Columbia's
entry into Confederationin 1871. He also granted a declaration that the appellants have

unextinguished, non-exclusiveaboriginal rights, formerly protected at common law, and
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now protected under s. 35(1) of the Constitution Act, 1982. These rights are not
ownership or property rights, and arelocated within the areaindicated on Map 5. Their
characteristics may vary depending on the particular context inwhich therightsare said

to exist, and are dependent on the specific facts of each case.

Macfarlane J.A. did not grant adeclaration with respect to jurisdiction over
land and resources or peoplewithin theterritory, leaving thisto negotiation. Healso did
not interfere with the decision of the trial judge that the claim for damages must be
dismissed. He noted that the parties wished to negotiate the precise location, scope,
content and consequences of the aboriginal rights which thetrial judge has held may be
exercised inthat part of theterritory, the approximate areaof whichisillustrated on Map
5. However, no order of the court was required to permit the parties to enter into such

negotiations.

Finally, Macfarlane JA. stated that he would not give effect to the
alternative declarations sought by the provincerelating to the alleged extinguishment of
aboriginal rights by grants of fee simple and of lesser interests in the period from
1871-1982. The province did not have the power after 1871 to extinguish aboriginal
rights. However, someprovincial land and resourcelawsaffecting aboriginal rightsmay
be given force as federal laws through the operation of s. 88 of the Indian Act. The
effect of fee smple and lesser grants on the particular aboriginal rightswould require a
detailed and complete analysis, which neither the record nor the submissions permitted.

He made no order for costs, adopting the reasons of the trial judge.

(2) Wallace J.A. (concurring)

() Scope of Appellate Review
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Wallace J.A. considered the appropriate principles for appellate review of
atrial judge sfindings of fact. An appellate court should find error on the part of the
trial judge with respect to those aspects of the finding of facts which involve questions
of credibility or weight to be given the evidence of awitnessonly if it is established that
thetrial judge made some* pal pable and overriding error” which affected hisassessment
of the material facts. Such an error exists in three situations: firstly, when it can be
demonstrated there was no evidence to support a material finding of fact of the trial
judge; secondly, when thetrial judge wrongly overlooked admissible evidence relevant
and material to the issue before the court; or thirdly, where the trial judge’ s finding of
fact cannot be supported as reasonable. In reversing thetrial judge for “pal pable and
overriding error” the Court of Appeal must designate the specific error and statewhy the
nature of the error justifiesreversing thetrial judge sfinding of fact. Wallace J.A. held
that these principlesapplied tothetrial judge’ sdetermination of the natureand territorial
scope of the aboriginal activities, the question of jurisdiction and control over the

territory, and the weight to be attributed to the evidence of the various witnesses.

(b) General Principles

Wallace J.A. stated that aboriginal rights of occupation and use originatein
the Indians’ historic occupation and use of their tribal lands, and is recognized by the
common law. Unlike the trial judge, he recognized that these rights may resemble a
proprietary title, not unlike those in western property law systems, or they may be
restricted to certain uses of the land. He set out the requirements for establishing
aboriginal rights, varying from the Baker Lake test used by the trial judge. In Wallace
J.A. s formulation of the test, the practices supporting the rights in question had to be
integral to the claimants' distinctive and traditional society or culture. Moreover, he

resolved thetrial judge’ sconcernsabout the requirement of exclusivity asfollows: if the
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plaintiffs claim exclusive occupation and use, the traditional occupation had to beto the

exclusion of other organized societies.

(c) Aboriginal Ownership

Wallace J.A. considered there to be reasonabl e support for thetrial judge’s
conclusions regarding the nature and scope of the appellants’ interest in the territory.
The standard of occupation required to support the claim of ownership depended on the
nature of the interest. The appellants’ claim was to manage the lands and natural
resources. Thissuggests exclusive control and possession of theterritory, requiring the
appellants to demonstrate exclusive possession. Since they could not do so, he

concluded that the trial judge correctly dismissed their claim for ownership.

(d) Aboriginal Rights of Occupation and Use of Traditional Lands

Even if the appellants’ claim were characterized as a claim for aboriginal
title, rather than ownership, Wallace J.A. agreed with the criteria applied by the tria
judge: the occupation of specific territory, the exclusion of other organized societies,
occupation at the time of British sovereignty and long-time aboriginal practices.
Applying these principles to the trial judge’s findings of fact, Wallace J.A. concluded
that the appellants had not established amanifest or pal pable error in concluding that the
appellants’ rights were non-exclusive, and confined to user rights. However, he was of
the view that the court was not in a position to express an opinion on the specific

territorial scope of these rights.

(e) Aboriginal Jurisdiction or Self-Government
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Wallace J.A. agreed that the claim for “jurisdiction” was for an undefined
form of government over land and peoplein theterritory, which would be paramount as
against provincial lawsin the case of a conflict. Wallace J.A. held, at p. 225, that this
claim was “incompatible with every principle of the parliamentary sovereignty which
vested in the Imperial Parliament in 1846”. Moreover, British Columbia's entry into
Canadain 1871 exhaustively distributed | egislative power between the province and the
federal government. Section 35 of the Constitution Act, 1982 could not revive and

protect any sovereignty rights which the Gitksan and Wet’ suwet’ en may have had.

(f) Extinguishment

Wallace J.A. agreed with Macfarlane J.A. on thisissue. He set out the test
(“clear and plainintention”) and decided that the rights of use and occupation discussed

above had not been extinguished.

(g) Miscellaneous

WallaceJ.A. agreed that the appellants’ damages claim shoul d be dismissed,
without deciding whether damages might be payable for wrongful interference with the
Gitksan’s and Wet’ suwet’ en’ s non-exclusive aboriginal rightsin the territory. He also
considered the appellants claim that the appeal be adjourned in part for two years,
during which time the parties would attempt to negotiate an agreement regarding the
geographic parameters of the claimed territory. The court would retain jurisdiction to
determineissuesor refer themtothetrial court if the partiesfailed to reach an agreement
during the two-year period. However, he noted that the role of the Court of Appeal is
not to tailor its judgment to facilitate negotiation. The Court of Appeal isrestricted to

declaring the legal status of rights claimed, on the basis of thetrial record.



48

49

50

(3) Lambert J.A. (dissenting)

(@) General Principles

Lambert J.A. considered at |ength theleading caseswith regard to aboriginal
rights in British Columbia. He set out a number of conclusions. He recognized that
aboriginal title and aboriginal rights are sui generis, and not easily explicable in terms
of ordinary western jurisprudential analysis or common law concepts. He noted that
aboriginal title is aform of aboriginal rights, and is therefore protected by s. 35. All
rights arise from the practices, customs and traditions which form an integral part of the
distinctive culture of the aboriginal people, and were part of the social fabric of
aboriginal society at the time of the arrival of the first Europeans. This co-existed with
the settlors' common law rights from the time of contact until sovereignty. After that
time, aboriginal rightsthat continued as part of the social fabric of the aboriginal society

were protected by both their own internal institutions and the common law.

Lambert J.A. believed that aboriginal rights were not frozen at the time of
contact. Rather, they must be permitted to maintain contemporary relevancein relation
to the needs of the holders of the rights as those needs change along with the changesin
overall society. Therights may beindividual, or they may be collective, depending on
how they were and are treated by aboriginal people. Moreover, they do not come from
aboriginal practicedating fromtimeimmemorial. Rather, they come, under the doctrine

of continuity, from the practices, customs and traditions of the aboriginal people.

Aboriginal rightsare neither abrogated by thefact that similar rightsmay be

held by non-aboriginal people nor because the holders of the rights participate in the
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wage or cash economy. A right to occupy, possess, use and enjoy land to the exclusion
of all others does not mean that it must be confined to the activities carried on in 1846,

or that its exercise requires a renunciation of the contemporary world.

(b) Extinguishment

Lambert JA. considered the test for extinguishment from Calder, and
expressly rejected Judson J.’ sviews. He derived the authority to do so fromtheway in
which extinguishment was dealt with in Sparrow. In considering implicit
extinguishment, he stated that it will only be held to occur where no other conclusionis
possible from the particular instrument or conduct. It could not take place through
adverse dominion. In the case of an inconsistency between a Crown grant of land and
aboriginal title, the title should not necessarily give way in the absence of a clear and
plainintention to extinguish. Inany case, no grantsor other interestswere granted inthe
territory prior to 1871, and after that date, the British Columbialegislature had no power
to legidate to extinguish, by adverse dominion, or otherwise. Lambert J.A. recognized,
at p. 312, that because of s. 91(24) of the Constitution Act, 1867, and the doctrine of
interjurisdictional immunity, provincial legislation could not affect “Indians in their
Indianness’. Thisincluded aboriginal rights, sincethey arean integral part of aboriginal

culture. Thisisnot affected by s. 88 of the Indian Act.

Lambert J.A. applied the same principles to a consideration of whether the
right to self-government had been extinguished. Neither the assertion of sovereignty nor
the colonial enactments mentioned by the trial judge were sufficient to extinguish
aboriginal rightsintheclaimedterritory. He saw noincompatibility between statements
that the Crown owned the land of the province and the notion that aboriginal title was

aburden on the Crown’ sradical title. Moreover, there was no “inescapabl e inference’
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that the colonial enactmentswereintended to extinguish aboriginal interests. If thiswere
the case, aborigina peoples would instantly become trespassers on any lands not
reserved for them as soon as the Crown took title. Finally, the evidence that the
aboriginal peoplesof northern British Columbiasurrendered their title under Treaty No.

8 also suggested that they had title interests to surrender.

(¢) Findingsat Trial

Lambert J.A. considered the factual findings made by the trial judge and
made a number of general observations. First, if afinding of fact is necessary to the
decisioninthe case, it should be given more deference than afact which ismerely made
inthe course of thedecision or for someincidental reason. Second, findingsof historical
fact based on historical or anthropological evidence given by historians and
anthropologists should be given only the kind of weight that other historians or
anthropologists might have given them. These social scientists do not always agree,
circumstances change, and new material is discovered and interpreted. Third, the
appellants’ oral evidence should be weighed, like al evidence, against the weight of
countervailing evidence and not against an absolute standard so long asit is enough to
support an air of reality. Fourth, with the election of an NDP government in British
Columbia in 1991, the province reconsidered its legal stance in this case. As such, it
invited the court to confirm the existence of aboriginal rightsof unspecified content over
unspecified areas and to permit the parties to negotiate the precise content and the
preciseareas. InLambert J.A.  sview, the Crown, by adopting the positionthat it wished
to negotiate the content and territorial scope of aboriginal rights, must be taken to have
waived the argument that the findings of the trial judge must stand and that any

aboriginal rightsheld by the Gitksan and Wet’ suwet’ en peoplesmust be confined to non-
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exclusive sustenance rights over the area covered by Map 5. In short, reliance on the

findings of fact of the trial judge is entirely inconsistent with negotiation.

Nonetheless, Lambert J.A. was of the view that the findings of fact with
respect to boundaries and with respect to the scope and content of aboriginal rights,
including both rights in land and rights of self-government, cannot stand even in
accordance with the usual principles governing the consideration of findings of fact,

because they are flawed by errors of law.

With regard to the ownership claim, Lambert J.A. identified the following
errorsinthetrial judge’ sreasons. In hisview, thetrial judge erred: (1) in not treating the
ownership claim as aclaim to aboriginal title and applied incorrect legal standardsasa
result; (2) in treating the claim to aboriginal title as a claim to a proprietary interest in
land; (3) in applying atest of indefinite or long, long time use and occupation before the
assertion of sovereignty; (4) intreating evidence of commercial interaction with thefirst
Europeans as not being evidence of aboriginal practices; (5) in treating therightsto trap
asbeingtheexerciseof rightsother than aboriginal rights; (6) inrejecting evidence about
commercia trapping and the evidence of Dr. Ray, a historical geographer who gave
evidence at trial; (7) in rejecting possession, occupation, use, and enjoyment in asocial
sense as sufficient to establish aboriginal title; (8) in treating the test of possession and
occupation as being whether there was alaw which would have required a trespasser to
depart; (9) in considering that aboriginal rights cannot be held jointly by more than one
people; (10) in not concluding that aboriginal title could rest on occupation, possession,
use, and enjoyment of land even though that occupation may have diminished in the
period after contact; (11) in histreatment of blanket extinguishment of aboriginal title;
and (12) in concluding that all aboriginal rights had been extinguished by the colonial

instruments. These errors of law led to an incorrect conclusion on the part of the trial
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judge about the existence of aboriginal title. Hisfindings of fact can bereconsidered on

appellate review.

Withregardtothejurisdiction claim, Lambert J.A. stated that thetrial judge
erred: (1) in treating the claim to jurisdiction as a claim to govern territory and assert
sovereignty over theterritory; (2) intrying to definethe appellants’ claimintermsof the
answers given by one witness in cross-examination; (3) in concluding that the claim to
jurisdiction must fail because the nature of aborigina self-government and self-
regulation was such that it does not produce a set of binding and enforceable laws; and
(4) in considering that the existence of alegidativeinstitution is an essential part of the
existence of an aboriginal right to self-government. Because of these errors of law, the

trial judge’ s conclusions were wrong.

With regard to the claim to aboriginal rights, Lambert J.A. was of the view
that thetrial judge erred: (1) in not treating the evidence of occupation, possession, use,
and enjoyment of theterritory in an organized way by the appellantsfor their purposes,
but particularly for sustenance, as being sufficient to establish aboriginal title to much
of the land within the territory; (2) in separating commercial practices of aboriginal
people from other practices and saying that commercial practices were not aboriginal
practices; (3) in not considering the evidence of trading practices with neighbouring
peoples; (4) in histreatment of the question of exclusivity both in relation to aboriginal
title and sustenance rights; and (5) in considering participation in the wage or cash
economy in relation to the existence (or non-existence) of aboriginal title. Again, given
these errors of law, Lambert J.A. asserted that an appellate court had jurisdiction to

intervene and set aside the trial judge’ s findings.

(d) Substituted Findings
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Inlight of these errors, Lambert J.A. substituted hisown findings of fact for
those of thetrial judge. In hisview, the evidence established that in 1846, the Gitksan
and Wet’ suwet’ en peoples occupied, possessed, used and enjoyed their traditional
ancestral lands in accordance with their own practices, customs and traditions which
wereanintegral part of their distinctiveculture. Thoseancestral landsextend throughout
theclaimedterritory, well beyondtheareaindicatedinMap 5. Inareaswheretherewere
no conflicting claims to user rights, the appellants’ rights should be characterized as
aboriginal title. In areas of shared occupancy and use, the appellants’ title would be
shared-exclusive aborigina title. In areas where the Gitksan and Wet’ suwet’ en peoples
did not occupy, possessor usetheland asanintegral part of their culture, they would not
havetitle, but may have aboriginal sustenancerights. Theserightswere not extinguished
through any blanket extinguishment in the colonial period. Preciselegidation related to
a specific area may have extinguished some rights. However, no such legislation was
before the court. The geographic scope of the rights was a matter to be negotiated

between the parties, and failing negotiation, needed to be determined by anew trial.

Lambert J.A. also concluded that in 1846, the appellants ancestors had
rightsof self-government and self-regulation, which rested on the practi ces, customsand
traditions of those people which formed an integral part of their distinctive cultures. It
istrue that the rights may have been diminished by the assertion of British sovereignty,

but those rights that continue are protected by s. 35 of the Constitution Act, 1982.

Turning to aboriginal sustenance rights, Lambert J.A. stated that they are
entirely encompassed within aboriginal title in those areas where Gitksan and
Wet’ suwet’ en aboriginal title exists. They also may exist in areas outside of title lands.

In areas where such rights were shared by a number of peoples, the appellants’ rights
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may be limited to specific sustenance activities as opposed to exclusive or shared-

exclusive use and occupation.

(e) Other Issues

With regard to the Royal Proclamation, 1763, R.S.C., 1985, App. I, No. 1,
Lambert J.A. expressed no views on its application or effect in the claimed territory and
its inhabitants. With regard to infringement or denia of the appellants’ rights in the
claimed territory, Lambert J.A. concluded that the evidence in the case did not permit
a proper consideration of the issues. Each infringement or denial would have to be

examined in relation to the specific circumstances.

(f) Disposition

Lambert JA. would have allowed the appeal, and made a number of
declarations. First, hewould declare that the Gitksan and Wet’ suwet’ en peoples had, at
the time of the assertion of British sovereignty in 1846, aboriginal title to occupy,
possess, use and enjoy all or some of the land within the claimed territory. The land
covered by aborigina title at that time extended far beyond village sites and the
immediate areas surrounding. Second, he would declare that the Gitksan and
Wet’ suwet’ en peoples may have had aboriginal sustenance rights, including hunting,
fishing, gathering, and similar rights over any parts of the land within the claimed
territory to which aboriginal title did not extend. He would aso declare that the
aboriginal title and the aboriginal sustenance rights described may have been exclusive
to the Gitksan in certain areas and exclusive to the Wet’ suwet’ en in others, and in some

they may have shared with each other, or other aboriginal peoples, or non-aboriginals.
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Lambert J.A. would have also declared that the appellants' ancestors had,
at the time of the assertion of British sovereignty in 1846, aborigina rights of self-
government and self-regulation relating to their own organized society, itsmembers, its
ingtitutions and its sustenance rights. These rights were recognized by, incorporated
into, and protected by the common law after 1846. They have not been extinguished by
any form of blanket extinguishment. Hence, they exist in modern form, subject only to
specific extinguishment of the specifictitleor specific sustenancerightin aspecific area.
However, the right of aboriginal self-government did not include any rights that were
inconsistent with British sovereignty, any rights that are repugnant to natural justice,
equity and good conscience, and have not been modified to overcome that repugnancy,
and any rights which are contrary to the part of the common law that applied to the

territory, the Gitksan and Wet’ suwet’ en peoples and their institutions.

Lambert J.A. would also declare that these aboriginal titlerights, aboriginal
rightsof self-government and self-regulation, and aboriginal sustenancerightsmay have
been subject, after 1846 to specific extinguishment by the clear and plain extinguishing
intention of the Sovereign Power, legislatively expressed by Parliament. Any specific
extinguishment of specific rights might have been expressor implicit, and, if implicit,
it may have been brought about by the legislation itself (implied extinguishment) or by
acts authorized by the legislation (extinguishment by adverse dominion), provided the
intention to extinguish was contained within thelegislative expression and was clear and

plain. Instances of such specific extinguishment could not be decided on this appeal .

Lambert JA. would declare that the present aborigina rights of
self-government and self-regulation of the Gitksan and Wet suwet’en peoples,
exercisablein relation to their aboriginal title, would include the specific rights claimed

in this appeal by the plaintiffsin relation to aboriginal title. He would aso declare that
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the present aboriginal rights of self-government and self-regulation of the Gitksan and
Wet’ suwet’ en peoples would include rights of self-government and self-regulation
exercisablethrough their own institutionsto preserve and enhancetheir social, political,

cultural, linguistic and spiritual identity.

Finally, Lambert JA. would remit a number of questions back to trial.
These include the question of the territorial boundaries for both title and sustenance
rights; the degree of exclusivity or shared exclusivity which the appellantshold, on both
the territories over which they have title and the territories over which they have
sustenance rights; the scope and content of the sustenance rights; the scope and content
of the rights to self-government and self-regulation; and all questions relating to the
plaintiffs entitlement to damages and the quantum of damages. He would have also

awarded the plaintiffs their costs, both in the Court of Appeal, and at trial.

(4) Hutcheon J.A. (dissenting in part)

(@) RightstoLand

Hutcheon J.A. agreed with thetrial judgethat the Royal Proclamation, 1763
did not apply to the territory or itsinhabitants. Nonetheless, the policy reflected in the
Proclamation was, generally speaking, acceptance of aboriginal rights to land.
Moreover, Hutcheon J.A. concluded onthebasisof Calder and Sparrowthat the colonial
enactments did not extinguish the aboriginal rights in the claimed territory. He found
it unnecessary to decide whether a grant in fee simple extinguishes aboriginal title or

whether entitlement to compensation arises in such circumstances.

(b) Nature of the Rights
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Hutcheon J.A. accepted that aboriginal rightsto land existed prior to 1846
over the claimed territory. Hefound it sufficient to say, at p. 389, that aboriginal rights
can“ compete onan equal footing” with proprietary interests. Additionally, henoted that
theserightsare collective, inalienable except to the Crown, and extend to thetraditional

territory of the particular people.

(c) Territory

Hutcheon J.A. disagreed with thetrial judge’ sconclusionthat the appellants
ancestors occupied or controlled only the villages in the territory and the immediately
surrounding areas. In Hutcheon J.A.’s view, the trial judge misapprehended the legal
test for occupation and disregarded the independent evidence which showed that the

territory occupied or controlled by the appellants extended far beyond the villages.

(d) Self-Regulation

Thetraditions of the Gitksan and Wet’ suwet’ en peoplesexisted long before
1846 and continued thereafter. They included the right to names and titles, the use of
masks and symbols in rituals, the use of ceremonial robes, and the right to occupy and
control places of economic importance. The traditions also included the institution of
the clans and the Houses in which membership descended through the mother and the
feast system. They regulated marriage and relations with neighbouring societies. The
right to practisethesetraditionswasnot lost, although the Indian Act and provincial laws
have affected the appellants’ right to self-regulation. Only negotiationswill definewith
greater specificity the areas and terms under which the appellants and the federal and
provincial governments will exercise jurisdiction in respect of the appellants, their

institutions, and laws.
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(e) Disposition

Hutcheon J.A. would have allowed the appeal and have made a number of
declarations. First, he would declare that all of the aboriginal rights of the appellants
were not extinguished before 1871. Second, the appellants continue to have existing
aboriginal rights to undefined portions of land within the claimed territory. Third, the
appellants have rights of self-regulation exercisable through their own institutions to
preserve and enhancetheir social, political, cultural, linguistic and spiritual identity. He
would have remitted the outstanding mattersto the Supreme Court of British Columbia,
and stayed the proceedings for two years from the date of the judgment, or such shorter
or longer period, in order for the partiesto agree about the lands in respect of which the
appellantshave aboriginal rights, the scope of such rightson and to such lands, the scope
of the right of self-regulation, and the appellants entitlement to and quantum of
damages. Hutcheon J.A. would have awarded the appellants their costs throughout the

proceedings.

IV. Issues

The following are the principal issues which must be addressed in this
appeal. Aswill become apparent in my analysis, some of these issuesin turn raise a

number of sub-issues which | will address as well:

A. Do the pleadings preclude the Court from entertaining claims for
aboriginal title and self-government?

B. What is the ability of this Court to interfere with the factual findings
made by thetrial judge?
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C. What isthe content of aboriginal title, how isit protected by s. 35(1) of
the Constitution Act, 1982, and what is required for its proof?

D. Hasaclaimto self-government been made out by the appellants?
E. Did the province have the power to extinguish aboriginal rights after

1871, either under its own jurisdiction or through the operation of s. 88
of the Indian Act?

V. Anaysis
A. Dothe pleadings precludethe Court fromentertaining claimsfor aboriginal

title and self-government?

Intheir pleadings, the appellants, 51 Chiefsrepresenting most of the Houses
of the Gitksan and Wet’ suwet’ en nations, originally advanced 51 individual claimson
their own behalf and on behalf of their houses for “ownership” and “jurisdiction” over
133 distinct territories which together comprise 58,000 sguare kilometres of
northwestern British Columbia. On appeal, that original claim was altered in two
different ways. First, the claimsfor ownership and jurisdiction have been replaced with
claims for aboriginal title and self-government, respectively. Second, the individual
claims by each house have been amalgamated into two communal claims, one advanced
on behalf of each nation. However, there were no formal amendmentsto the pleadings
to thiseffect, and the respondents accordingly arguethat claimswhich are central tothis
appeal are not properly before the Court. Furthermore, the respondents argue that they
have suffered prejudice as aresult because they might have conducted the defence quite

differently had they known the case to meet.

| reject the respondents’ submission with respect to the substitution of
aboriginal titleand self-government for theoriginal claimsof ownershipandjurisdiction.
Although it istrue that the pleadings were not formally amended, the trial judge, at p.

158, did alow ade facto amendment to permit “aclaim for aboriginal rights other than
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ownership and jurisdiction”. Had the respondents been concerned about the prejudice
arising from this ruling, they could have appealed accordingly. However, they did not,

and, as aresult, the decision of thetrial judge on this point must stand.

Moreover, in my opinion, that ruling was correct because it was made
against the background of considerable legal uncertainty surrounding the nature and
content of aboriginal rights, under both the common law and s. 35(1). The content of
common law aboriginal title, for example, has not been authoritatively determined by
this Court and has been described by some asaform of “ownership”. Aswell, thiscase
was pleaded prior to this Court’s decision in Sparrow, supra, which was the first
statement from this Court on the types of rights that come within the scope of s. 35(1).
Thelaw hasrapidly evolved sincethen. Accordingly, it wasjust and appropriatefor the
trial judge to allow for an amendment to pleadings which were framed when the

jurisprudence was in itsinfancy.

However, no such amendment was made with respect to the amalgamation
of the individual claims brought by the 51 Gitksan and Wet’ suwet’ en Houses into two
collective claims, one by each nation, for aboriginal titleand self-government. Giventhe
absence of an amendment to the pleadings, | must reluctantly conclude that the
respondents suffered some prejudice. The appellants argue that the respondents did not
experience prejudice since the collective and individual claims arerelated to the extent
that the territory claimed by each nation is merely the sum of the individual claims of
each House; the external boundariesof the collectiveclaimsthereforerepresent the outer
boundaries of the outer territories. Although that argument carries considerable weight,
it does not address the basic point that the collective claims were simply not in issue at
trial. To frame the case in a different manner on appeal would retroactively deny the

respondents the opportunity to know the appellants’ case.
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Thisdefect in the pleadings prevents the Court from considering the merits
of thisappeal. However, given theimportance of this case and the fact that much of the
evidence of individual territorial holdingsisextremely relevant to the collective claims
now advanced by each of the appellants, the correct remedy for the defect in pleadings
isanew trial, where, to quote the trial judge at p. 368, “[i]t will be for the parties to
consider whether any amendment is required in order to make the pleadings conform
withtheevidence’. Moreover, asl will now explain, there are other reasonswhy anew

trial should be ordered.

B. What isthe ability of this Court to interfere with the factual findings made
by thetrial judge?

(1) General Principles

| recently reviewed the principlesgoverning theappel latereview of findings
of factin Van der Peet, supra. Asageneral rule, thisCourt has been extremely reluctant
to interfere with the findings of fact made at trial, especially when those findings of fact
are based on an assessment of the testimony and credibility of witnesses. Unlessthere
is a“palpable and overriding error”, appellate courts should not substitute their own
findings of fact for those of thetrial judge. The leading statement of this principle can
befoundin Stein v. The Ship “ Kathy K, [1976] 2 S.C.R. 802, per Ritchie J., at p. 808:

These authorities are not to be taken as meaning that the findings of fact
madeat trial areimmutable, but rather that they are not to bereversed unless
it can be established that the learned trial judge made some pal pable and
overriding error which affected hisassessment of thefacts. Whilethe Court
of Appeal is seized with the duty of re-examining the evidence in order to
be satisfied that no such error occurred, it is not, in my view, a part of its
function to substitute its assessment of the balance of probability for the
findings of the judge who presided at the trial.



79

80

- B8 -
The same deference must be accorded to the trial judge’ s assessment of the credibility
of expert witnesses: see N.V. Bocimar SA. v. Century Insurance Co. of Canada, [1987]

1S.C.R. 1247.

Thepolicy reason underlyingthisruleisprotection of “[t]he autonomy and
integrity of the trial process’ (Schwartz v. Canada, [1996] 1 S.C.R. 254, at p. 278),
which recognizes that the trier of fact, who is in direct contact with the mass of the
evidence, isin the best position to make findings of fact, particularly those which turn
on credibility. Moreover, Van der Peet clarified that deference was owed to findings of
fact even when thetrial judge misapprehended the law which was applied to thosefacts,
a problem which can arise in quickly evolving areas of law such asthe jurisprudence

surrounding s. 35(1).

| recently held, in Van der Peet, that these general principles apply to cases
litigated under s. 35(1). Onthe other hand, while accepting the general principle of non-
interference, this Court has also identified specific situations in which an appeal court
can interfere with afinding of fact made at trial. For example, appellate intervention is
warranted “where the courts below have misapprehended or overlooked material
evidence”: see Chartier v. Attorney General of Quebec, [1979] 2 S.C.R. 474, at p. 493.
In cases involving the determination of aboriginal rights, appellate intervention is also
warranted by thefailure of atrial court to appreciate the evidentiary difficultiesinherent
in adjudicating aboriginal claimswhen, first, applying therulesof evidence and, second,

interpreting the evidence beforeit. Asl said in Van der Peet, at para. 68:

In determining whether an aboriginal claimant has produced evidence
sufficient to demonstrate that her activity isan aspect of a practice, custom
or tradition integral to a distinctive aborigina culture, a court should
approach the rules of evidence, and interpret the evidence that exists, with
a consciousness of the special nature of aboriginal claims, and of the
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evidentiary difficulties in proving a right which originates in times where
there were no written records of the practices, customs and traditions
engaged in. The courts must not undervalue the evidence presented by
aboriginal claimants simply because that evidence does not conform
precisely with the evidentiary standards that would be applied in, for
example, a private |aw torts case. [Emphasis added.]

The justification for this special approach can be found in the nature of
aboriginal rights themselves. | explained in Van der Peet that those rights are aimed at
the reconciliation of the prior occupation of North America by distinctive aboriginal
societieswith the assertion of Crown sovereignty over Canadianterritory. They attempt
to achieve that reconciliation by “their bridging of aboriginal and non-aboriginal
cultures’ (at para. 42). Accordingly, “acourt must take into account the perspective of
the aboriginal people claiming theright. . . . while at the same time taking into account
the perspective of the common law” such that “[t]rue reconciliation will, equally, place

weight on each” (at paras. 49 and 50).

In other words, although the doctrine of aboriginal rightsisacommon law
doctrine, aboriginal rights are truly sui generis, and demand a unique approach to the
treatment of evidencewhich accordsdueweight to the perspective of aboriginal peoples.
However, that accommodation must be done in a manner which does not strain “the
Canadian legal and constitutional structure” (at para. 49). Boththe principleslaid down
in Van der Peet -- first, that trial courts must approach the rules of evidence in light of
the evidentiary difficulties inherent in adjudicating aboriginal claims, and second, that
trial courts must interpret that evidence in the same spirit -- must be understood against

this background.

A concrete application of the first principle can be found in Van der Peet

itself, where | addressed the difficultiesinherent in demonstrating a continuity between
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current aboriginal activities and the pre-contact practices, customs and traditions of
aborigina societies. As | reiterate below, the requirement for continuity is one
component of the definition of aboriginal rights (although, as| explain below, inthe case
of title, theissueiscontinuity from sovereignty, not contact). However, given that many
aboriginal societies did not keep written records at the time of contact or sovereignty, it
would be exceedingly difficult for them to produce (at para. 62) “conclusive evidence
from pre-contact times about the practices, customs and traditions of their community”.

Accordingly, | held that (at para. 62):

The evidence relied upon by the applicant and the courts may relate to
aboriginal practices, customs and traditions post-contact; it simply needsto
bedirected at demonstrating which aspectsof the aboriginal community and
society have their origins pre-contact. [Emphasis added.]

The same considerations apply when the time from which title is determined is

sovereignty.

This appeal requires usto apply not only the first principlein Van der Peet
but the second principle as well, and adapt the laws of evidence so that the aboriginal
perspective on their practices, customs and traditions and on their relationship with the
land, are given due weight by the courts. In practical terms, this requires the courts to
cometo termswith the oral histories of aboriginal societies, which, for many aboriginal
nations, arethe only record of their past. Given that the aboriginal rightsrecognized and
affirmed by s. 35(1) are defined by reference to pre-contact practices or, as | will
develop below, in the case of title, pre-sovereignty occupation, those histories play a

crucial role in thelitigation of aboriginal rights.
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A useful and informative description of aboriginal oral history is provided
by the Report of the Royal Commission on Aboriginal Peoples (1996), vol. 1 (Looking
Forward, Looking Back), at p. 33:

The Aboriginal tradition in the recording of history is neither linear nor
steeped in the same notions of socia progress and evolution [asin the non-
Aboriginal tradition]. Nor isit usually human-centred in the same way as
thewestern scientific tradition, for it does not assumethat human beingsare
anything more than one-- and not necessarily the most important -- el ement
of the natural order of the universe. Moreover, the Aboriginal historical
tradition is an oral one, involving legends, stories and accounts handed
down throughthe generationsin oral form. Itislessfocused on establishing
objective truth and assumes that the teller of the story is so much a part of
the event being described that it would be arrogant to presumeto classify or
categorize the event exactly or for all time.

In the Aboriginal tradition the purpose of repeating oral accountsfrom
the past is broader than the role of written history in western societies. It
may be to educate the listener, to communicate aspects of culture, to
socialize people into a cultural tradition, or to validate the claims of a
particular family to authority and prestige. . . .

Oral accounts of the past include agood deal of subjective experience.
They are not simply a detached recounting of factual eventsbut, rather, are
“facts enmeshed in the stories of a lifetime”. They are aso likely to be
rooted in particular locations, making reference to particular families and
communities. This contributesto a sensethat there are many histories, each
characterized in part by how a peopl e see themselves, how they definetheir

identity in relation to their environment, and how they express their
uniqueness as a people.

Many features of oral historieswould count against both their admissibility
and their weight as evidence of prior eventsin a court that took a traditional approach
to the rules of evidence. The most fundamental of these is their broad social role not
only “asarepository of historical knowledge for aculture” but also as an expression of
“thevaluesand mores of [that] culture”: Clay McLeod, “The Oral Historiesof Canada's
Northern People, Anglo-Canadian Evidence Law, and Canada’ sFiduciary Duty to First
Nations. Breaking Down the Barriers of the Past” (1992), 30 Alta. L. Rev. 1276, at p.

1279. Dickson J. (as he then was) recognized as much when he stated in Kruger v. The

Queen, [1978] 1 S.C.R. 104, at p. 109, that “[c]laimsto aboriginal title are woven with
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history, legend, politicsand moral obligations.” Thedifficulty with thesefeaturesof oral
historiesisthat they are tangential to the ultimate purpose of the fact-finding process at
trial -- the determination of the historical truth. Another feature of oral historieswhich
creates difficulty is that they largely consist of out-of-court statements, passed on
through an unbroken chain across the generations of aparticular aboriginal nation to the
present-day. These out-of-court statements are admitted for their truth and therefore

conflict with the genera rule against the admissibility of hearsay.

Notwithstanding the challenges created by the use of oral histories as proof
of historical facts, the laws of evidence must be adapted in order that this type of
evidence can be accommodated and placed on an equal footing with the types of
historical evidence that courts are familiar with, which largely consists of historical
documents. Thisisalong-standing practice in theinterpretation of treaties between the
Crown and aboriginal peoples. Soui, supra, at p. 1068; R. v. Taylor (1981), 62 C.C.C.
(2d) 227 (Ont. C.A.), a p. 232. To quote Dickson C.J., given that most aboriginal
societies “did not keep written records’, the failure to do so would “impose an
impossi bleburden of proof” on aboriginal peoples, and* render nugatory” any rightsthat
they have (Smon v. The Queen, [1985] 2 S.C.R. 387, at p. 408). This process must be
undertaken on a case-by-case basis. | will take this approach in my analysis of thetrial

judge’ s findings of fact.

Onafinal note, itisimportant to understand that even when atrial judge has
erred in making afinding of fact, appellate intervention does not proceed automatically.
The error must be sufficiently serious that it was “overriding and determinative in the
assessment of the balance of probabilities with respect to that factual issue” (Schwartz,

supra, at p. 281).
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(2) Application of General Principles

(@) General Comments

The general principle of appellate non-interference applies with particular
forcein thisappeal. Thetrial was lengthy and very complex. There were 318 days of
testimony. There were alarge number of witnesses, lay and expert. The volume of

evidenceis enormous. To quotethetrial judge at pp. 116-17:

A total of 61 witnesses gave evidence at trial, many using translators
from their native Gitksan or Wet’ suwet’ en language; “word spellers’ to
assist the official reporters were required for many witnesses; a further 15
witnesses gave their evidence on commission; 53 territorial affidavitswere
filed; 30 deponents were cross-examined out of court; there are 23,503
pages of transcript evidence at trial; 5898 pages of transcript of argument;
3,039 pages of commission evidence and 2,553 pages of cross-examination
on affidavits (all evidence and oral arguments are conveniently preserved
in hard copy and on diskettes); about 9,200 exhibits were filed at trial
comprising, | estimate, well over 50,000 pages; the plaintiffs’ draft outline
of argument comprises 3,250 pages, the province's 1,975 pages, and
Canada’ sover 1,000 pages; there are 5,977 pages of transcript of argument
in hard copy and on diskettes. All parties filed some excerpts from the
exhibitsthey referred toinargument. The province alonesubmitted 28 huge
binders of such documents. At least 15 binders of reply argument were | eft
with me during that stage of the trial.

The result was ajudgment of over 400 pagesin length.

It is not open to the appellantsto challenge the trial judge’ s findings of fact
merely because they disagree with them. | fear that a significant number of the
appellants’ objectionsfall into this category. Those objections are too numerousto list
in their entirety. The bulk of these objections, at best, relate to alleged instances of
misapprehension or oversight of material evidence by the trial judge. However, the
respondents have established that, in most situations, there was some contradictory

evidence that supported thetrial judge’ s conclusion. The question, ultimately, was one
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of weight, and the appellants have failed to demonstrate that the trial judge erred in this

respect.

One objection that | would like to mention specifically, albeit in passing, is
thetrial judge’ srefusal to accept thetestimony of two anthropol ogistswho were brought
in as expert witnesses by the appellants. This aspect of the trial judge’s reasons was
hotly contested by the appellants in their written submissions. However, | need only
reiterate what | have stated above, that findings of credibility, including the credibility
of expert witnesses, are for the trial judge to make, and should warrant considerable

deference from appellate courts.

On the other hand, the appellants have alleged that the trial judge made a
number of serious errorsrelating to the treatment of the oral histories of the appellants.
Those oral histories were expressed in three different forms. (i) the adaawk of the
Gitksan, and the kungax of the Wet’ suwet’ en; (ii) the personal recollections of members
of the appellant nations, and (iii) the territorial affidavits filed by the heads of the
individual houseswithin each nation. Thetrial judge ruled on both the admissibility of,
and the weight to be given to, these various forms of oral history without the benefit of

my reasons in Van der Peet, as will become evident in the discussion that follows.

(b) Adaawk and Kungax

The adaawk and kungax of the Gitksan and Wet' suwet’en nations,
respectively, areoral histories of aspecial kind. They were described by thetrial judge,
at p. 164, asa“sacred ‘officia’ litany, or history, or recital of the most important laws,
history, traditionsand traditional territory of aHouse”. The content of these special oral

histories includes its physical representation totem poles, crests and blankets. The
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importance of the adaawk and kungax is underlined by the fact that they are “ repeated,
performed and authenticated at important feasts” (at p. 164). At thosefeasts, dissenters
have the opportunity to object if they question any detail and, in thisway, help ensure
the authenticity of the adaawk and kungax. Although they serve largely the samerole,
thetrial judge found that there are some differencesin both the form and content of the
adaawk and the kungax. For example, the latter is*in the nature of asong. . . whichis
intended to represent the special authority and responsibilitiesof achief ....” However,

these differences are not legally relevant for the purposes of the issue at hand.

It is apparent that the adaawk and kungax are of integral importance to the
distinctive cultures of the appellant nations. At trial, they wererelied on for two distinct
purposes. First, the adaawk was relied on as a component of and, therefore, as proof of
the existence of a system of land tenure law internal to the Gitksan, which covered the
wholeterritory claimed by that appellant. In other words, it was offered as evidence of
the Gitksan’ s historical use and occupation of that territory. For the Wet’ suwet’ en, the
kungax was offered as proof of the central significance of the claimed lands to their
distinctive culture. As| shall explain later in these reasons, both use and occupation,
and the central significance of the lands occupied, are relevant to proof of aboriginal

title.

The admissibility of the adaawk and kungax was the subject of a general
decision of the trial judge handed down during the course of the trial regarding the
admissibility of all oral histories (incorrectly indexed as Uukw v. R., [1987] 6 W.W.R.
155 (B.C.S.C.)). Although the trial judge recognized that the evidence at issue was a
form of hearsay, he ruled it admissible on the basis of the recognized exception that
declarations made by deceased persons could be given in evidence by witnesses as proof

of public or genera rights. see Michael N. Howard, Peter Crane and Daniel A.
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Hochberg, Phipson on Evidence (14th ed. 1990), at p. 736. He affirmed that earlier
rulingin histria judgment, correctly in my view, by stating, at p. 180, that the adaawk
and kungax were admissible* out of necessity as exceptionsto the hearsay rule” because

there was no other way to prove the history of the Gitksan and Wet’ suwet’ en nations.

Thetria judge, however, went onto givetheseoral historiesno independent
weight at all. He held, at p. 180, that they were only admissible as “direct evidence of
factsinissue. .. inafew cases where they could constitute confirmatory proof of early
presence in the territory”. His central concern that the adaawk and kungax could not
serve“asevidence of detailed history, or land ownership, use or occupation”. | disagree

with some of the reasons he relied on in support of this conclusion.

Although he had earlier recognized, when making his ruling on
admissibility, that it was impossible to make an easy distinction between the
mythological and “real” aspects of these oral histories, he discounted the adaawk and
kungax because they were not “literally true”, confounded “what is fact and what is
belief”, “included somematerial which might beclassified asmythology”, and projected
a“romanticview” of the history of the appellants. Heal so cast doubt on the authenticity
of these special oral histories (at p. 181) because, inter alia, “the verifying group is so
small that they cannot safely be regarded as expressing the reputation of eventhe Indian
community, let alone the larger community whose opportunity to dispute territorial
claimswould be essential toweight”. Finally, he questioned (at p. 181) the utility of the
adaawk and kungax to demonstrate use and occupation because they were “seriously

lacking in detail about the specific lands to which they are said to relate”.

Although he framed his ruling on weight in terms of the specific oral

historiesbefore him, inmy respectful opinion, thetrial judgeinreality based hisdecision
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on some general concerns with the use of oral histories as evidence in aboriginal rights
cases. In summary, the trial judge gave no independent weight to these special oral
histories because they did not accurately convey historical truth, because knowledge
about thoseoral historieswas confined to the communitieswhose historiesthey wereand
because those oral histories were insufficiently detailed. However, as | mentioned
earlier, these are features, to a greater or lesser extent, of all oral histories, not just the
adaawk and kungax. Theimplication of thetrial judge’ sreasoning isthat oral histories
should never be given any independent weight and are only useful as confirmatory
evidence in aboriginal rights litigation. | fear that if this reasoning were followed, the
oral historiesof aboriginal peopleswould beconsistently and systematically undervalued
by the Canadian legal system, in contradiction of the expressinstruction to the contrary
in Van der Peet that trial courtsinterpret the evidence of aboriginal peoplesin light of

the difficulties inherent in adjudicating aboriginal claims.

(c) Recollections of Aboriginal Life

Thetrial judgeal so erred when hediscounted the* recol lections of aboriginal
life” offered by various members of the appellant nations. | take that term to be a
reference to testimony about personal and family history that isnot part of an adaawk or
a kungax. That evidence consisted of the personal knowledge of the witnesses and
declarationsof withesses ancestorsasto land use. Thishistory had been adduced by the
appellants in order to establish the requisite degree of use and occupation to make out
aclaim to ownership and, for the same reason as the adaawk and kungax, is material to

the proof of aboriginal title.

The trial judge limited the uses to which the evidence could be put. He

reasoned, at p. 177, that this evidence, at most, established “without question, that the



101

102

- 68 -
plaintiff’s immediate ancestors, for the past 100 years or so” had used land in the
claimed territory for aboriginal purposes. However, the evidence was insufficiently
precise to demonstrate that the more distant ancestors of the witnesses had engaged in
specific enough land use “far enough back in timeto permit the plaintiffsto succeed on
issues such as internal boundaries’. In the language of Van der Peet, the trial judge
effectively held that this evidence did not demonstrate the requisite continuity between

present occupation and past occupation in order to ground a claim for aboriginal title.

In my opinion, the trial judge expected too much of the oral history of the
appellants, as expressed in the recollections of aboriginal life of members of the
appellant nations. He expected that evidenceto provide definitive and precise evidence
of pre-contact aboriginal activities on the territory in question. However, as| held in
Van der Pest, thiswill be almost an impossible burden to meet. Rather, if oral history
cannot conclusively establish pre-sovereignty (after this decision) occupation of land,
it may still be relevant to demonstrate that current occupation has its origins prior to

sovereignty. Thisis exactly what the appellants sought to do.

(d) Territorial Affidavits

Finally, thetrial judge also erred in histreatment of theterritorial affidavits
filed by the appellant chiefs. Those affidavits were declarations of the territorial
holdings of each of the Gitksan and Wet’ suwet’ en houses and, at trial, were introduced
for the purposes of establishing each House' sownership of itsspecific territory. Before
this Court, the appellants tried to amalgamate these individual claims into collective
claimson behalf of each nation and the relevance of the affidavits changed accordingly.
| have already held that it is not open to the appellants to alter fundamentally the nature

of their claim in this way on appeal. Nevertheless, the treatment of the affidavits is
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important because they will be relevant at anew trial to the existence and nature of the

land tenure system within each nation and, therefore, material to the proof of title.

Theaffidavitsrely heavily on the declarations of deceased persons of use or
ownership of the lands, which are aform of oral history. But those declarations are a
kind of hearsay and the appellantstherefore argued that the affidavits should be admitted
through the reputation exception to the hearsay rule. Although herecognized, at p. 438,
that theterritorial affidavitswere*thebest evidence[the appellants] could adduceonthis
guestion of internal boundaries’, thetrial judge held that thisexception did not apply and

refused to admit the declarations contained in the affidavits.

I am concerned by the specific reasons the trial judge gave for refusing to
apply the reputation exception. He questioned the degree to which the declarations
amounted to a reputation because they were largely confined to the appellants
communities. The trial judge asserted that neighbouring aboriginal groups whose
territoria claims conflicted with those of the appellants, aswell as non-aboriginalswho
potentially possessed a legal interest in the claimed territory, were unaware of the
content of the alleged reputation at all. Furthermore, the trial judge reasoned that since
the subject-matter of the affidavitswas disputed, itsreliability wasdoubtful. Finally, the
trial judge questioned, at p. 441, “the independence and objectivity” of the information
contained in the affidavits, because the appellants and their ancestors (at p. 440) “have

been actively discussing land claims for many years”.

Although he regretted this finding, the trial judge felt bound to apply the
rules of evidence because it did not appear to him (at p. 442) “that the Supreme Court
of Canada has decided that the ordinary rules of evidence do not apply to this kind of

case”. Thetrial judgearrived at thisconclusion, however, without the benefit of Van der
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Peet, where | held that the ordinary rules of evidence must be approached and adapted

in light of the evidentiary difficulties inherent in adjudicating aboriginal claims.

Many of the reasons relied on by the trial judge for excluding the evidence
contained in the territorial affidavits are problematic because they run against this
fundamental principle. The requirement that a reputation be known in the general
community, for example, ignores the fact that oral histories, as noted by the Royal
Commission on Aboriginal Peoples, generally relateto particular locations, and refer to
particular families and communities and may, as a result, be unknown outside of that
community, evento other aboriginal nations. Excluding theterritorial affidavitsbecause
the claims to which they relate are disputed does not acknowledge that claims to
aborigina rights, and aborigina title in particular, are almost always disputed and
contested. Indeed, if those claimswere uncontroversial, therewould be no need to bring
them to the courts for resolution. Casting doubt on the reliability of the territorial
affidavits because land claims had been actively discussed for many years also failsto
take account of the special context surrounding aboriginal claims, in two ways. First,
those claims have been discussed for so long because of British Columbia s persistent
refusal to acknowledge the existence of aboriginal title in that province until relatively
recently, largely asadirect result of the decision of thisCourt in Calder, supra. It would
be perverse, to say theleast, to use therefusal of the province to acknowledge therights
of its aboriginal inhabitants as a reason for excluding evidence which may prove the
existenceof thoserights. Second, thisrationalefor exclusion placesaboriginal claimants
whose societies record their past through oral history in agrave dilemma. In order for
the oral history of acommunity to amount to aform of reputation, and to be admissible
in court, it must remain alive through the discussions of members of that community;
those discussions are the very basis of that reputation. But if those histories are

discussed too much, and too close to the date of litigation, they may be discounted as
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being suspect, and may be held to beinadmissible. The net effect may be that a society
with such anoral tradition would never be ableto establish ahistorical claimthroughthe

use of oral history in court.

(e) Conclusion

The trial judge’s treatment of the various kinds of oral histories did not
satisfy the principles | laid down in Van der Peet. These errors are particularly
worrisome because oral histories were of critical importance to the appellants case.
They used those histories in an attempt to establish their occupation and use of the
disputed territory, an essential requirement for aboriginal title. The trial judge, after
refusing to admit, or giving no independent weight to these oral histories, reached the
conclusion that the appellants had not demonstrated the requisite degree of occupation
for“ownership”. Hadthetrial judge assessed theoral historiescorrectly, hisconclusions

on these issues of fact might have been very different.

In the circumstances, thefactual findings cannot stand. However, giventhe
enormous complexity of the factual issuesat hand, it would be impossible for the Court
to do justice to the parties by sifting through the record itself and making new factual
findings. A new trial iswarranted, at which the evidence may be considered in light of
the principles laid down in Van der Peet and elaborated upon here. In applying these
principles, the new trial judge might well share some or all of the findings of fact of

McEachern C.J.

C. What isthe content of aboriginal title, how isit protected by s. 35(1) of the
Constitution Act, 1982, and what is required for its proof?

(1) Introduction
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Thepartiesdisagree over whether the appel lantshave established aboriginal
title to the disputed area. However, since those factual issues require a new trial, we
cannot resolvethat dispute in thisappeal. But factual issuesaside, the parties also have
a more fundamental disagreement over the content of aboriginal title itself, and its
reception into the Constitution by s. 35(1). In order to give guidance to the judge at the

new trial, it isto thisissue that | will now turn.

| set out these opposing positions by way of illustration and introduction
because | believethat all of the parties have characterized the content of aboriginal title
incorrectly. Theappellantsarguethat aboriginal titleistantamount to aninalienablefee
simple, which confers on aboriginal peoplestherightsto usethose lands asthey choose
and which hasbeen constitutionalized by s. 35(1). Therespondentsoffer two alternative
formulations: first, that aboriginal title is no more than a bundle of rights to engage in
activities which are themselves aboriginal rights recognized and affirmed by s. 35(1),
and that the Constitution Act, 1982, merely constitutionalizesthoseindividual rights, not
the bundle itself, because the latter has no independent content; and second, that
aboriginal title, at most, encompasses the right to exclusive use and occupation of land
in order to engage in those activities which are aboriginal rights themselves, and that s.

35(1) constitutionalizes this notion of exclusivity.

The content of aboriginal title, in fact, lies somewhere in between these
positions. Aboriginal titleisarightinland and, assuch, ismorethan theright to engage
in specific activities which may be themselves aboriginal rights. Rather, it confersthe
right to use land for avariety of activities, not all of which need be aspects of practices,
customs and traditions which are integral to the distinctive cultures of aboriginal
societies. Those activities do not constitute theright per se; rather, they are parasitic on

the underlying title. However, that range of uses is subject to the limitation that they
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must not be irreconcilable with the nature of the attachment to the land which formsthe
basis of the particular group’ saboriginal title. Thisinherent limit, to be explained more
fully below, flowsfrom the definition of aboriginal title asasui generisinterest inland,

and is one way in which aboriginal titleis distinct from afee simple.

(2) Aboriginal Titleat Common Law

(@) General Features

The starting point of the Canadian jurisprudence on aboriginal title is the
Privy Council’s decision in &. Catherine’s Milling and Lumber Co. v. The Queen
(1888), 14 A.C. 46, which described aboriginal title as a “personal and usufructuary
right” (at p. 54). The subsequent jurisprudence has attempted to grapple with this
definition, and has in the process demonstrated that the Privy Council’s choice of
terminology is not particularly helpful to explain the various dimensions of aboriginal
titte. What the Privy Council sought to capture is that aboriginal title is a sui generis
interestinland. Aboriginal title hasbeen described assui generisin order to distinguish
it from “normal” proprietary interests, such as fee ssimple. However, as | will now
develop, it isalso sui generisin the sense that its characteristics cannot be completely
explained by reference either to the common law rules of real property or to the rules of
property found in aboriginal legal systems. Aswith other aboriginal rights, it must be

understood by reference to both common law and aboriginal perspectives.

The idea that aboriginal title is sui generis is the unifying principle
underlying the various dimensions of that title. One dimension is its inalienability.
Lands held pursuant to aboriginal title cannot be transferred, sold or surrendered to

anyone other than the Crown and, as aresult, isinalienable to third parties. This Court
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has taken pains to clarify that aboriginal titleis only “personal” in this sense, and does
not meanthat aboriginal titleisanon-proprietary interest which amountsto no morethan
alicenceto use and occupy the land and cannot compete on an equal footing with other

proprietary interests: see Canadian Pacific Ltd. v. Paul, [1988] 2 S.C.R. 654, at p. 677.

Another dimension of aboriginal title isits source. It had originaly been
thought that the source of aboriginal titlein Canadawas the Royal Proclamation, 1763:
see . Catherine' s Milling. However, it is now clear that although aboriginal title was
recognized by the Proclamation, it arises from the prior occupation of Canada by
aboriginal peoples. That prior occupation, however, isrelevant in two different ways,
both of whichillustrate the sui generisnature of aboriginal title. Thefirstisthe physical
fact of occupation, which derives from the common law principle that occupation is
proof of possession in law: see Kent McNeil, Common Law Aboriginal Title (1989), at
p. 7. Thus, in Guerin, supra, Dickson J. described aboriginal title, at p. 376, asa“legal
right derived from the Indians’ historic occupation and possession of their tribal lands’.
What makes aboriginal title sui generis is that it arises from possession before the
assertion of British sovereignty, whereasnormal estates, likefeesimple, arise afterward:
see Kent McNeil, “The Meaning of Aboriginal Title”, in Michael Asch, ed., Aboriginal
and Treaty Rights in Canada (1997), 135, at p. 144. This idea has been further
developed in Roberts v. Canada, [1989] 1 S.C.R. 322, where this Court unanimously
held at p. 340 that “aboriginal title pre-dated colonization by the British and survived
British claims of sovereignty” (also see Guerin, at p. 378). What this suggests is a
second source for aboriginal title -- the relationship between common law and pre-

existing systems of aboriginal law.

A further dimension of aboriginal titleisthefact that it isheld communally.

Aboriginal title cannot be held by individual aboriginal persons; it is a collective right
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toland held by all members of an aboriginal nation. Decisionswith respect to that land
are also made by that community. Thisisanother feature of aboriginal titlewhichissui

generis and distinguishes it from normal property interests.

(b) The Content of Aboriginal Title

Although cases involving aboriginal title have come before this Court and
Privy Council before, there has never been adefinitive statement from either court onthe
content of aboriginal title. In &. Catherine’'s Milling, the Privy Council, as | have
mentioned, described the aboriginal title as a “persona and usufructuary right”, but
declined to explain what that meant becauseit wasnot “ necessary to expressany opinion
upon the point” (at p. 55). Similarly, in Calder, Guerin, and Paul, the issues were the
extinguishment of, the fiduciary duty arising from the surrender of, and statutory
easements over land held pursuant to, aboriginal title, respectively; the content of title

was not at issue and was not directly addressed.

Although the courts have been less than forthcoming, | have arrived at the
conclusion that the content of aboriginal title can be summarized by two propositions:
first, that aboriginal title encompasses the right to exclusive use and occupation of the
land held pursuant to that title for a variety of purposes, which need not be aspects of
those aboriginal practices, customs and traditions which are integral to distinctive
aboriginal cultures; and second, that those protected uses must not beirreconcilablewith
the nature of the group’ s attachment to that land. For the sake of clarity, | will discuss

each of these propositions separately.

Aboriginal title encompasses the right to use the land held pursuant to that
titlefor avariety of purposes, which need not be aspects of those aboriginal




118

119

-76 -

practices, cultures and traditionswhich areintegral to distinctive aborigina
cultures

Therespondents argue that aboriginal title merely encompassestheright to
engage in activities which are aspects of aboriginal practices, customs and traditions
which areintegral to distinctive aboriginal cultures of the aboriginal group claiming the
right and, at most, adds the notion of exclusivity; i.e., the exclusive right to use the land
for those purposes. However, the uses to which lands held pursuant to aboriginal title
can be put are not restricted in thisway. This conclusion emergesfrom three sources: (i)
the Canadian jurisprudenceon aboriginal title, (ii) therelationship between reservelands
and lands held pursuant to aboriginal title, and (iii) the Indian Oil and Gas Act., R.S.C.,
1985, c. I-7. Aswell, although thisis not legally determinative, it is supported by the
critical literature. In particular, | have profited greatly from Professor McNeil’ sarticle,

“The Meaning of Aboriginal Title”, supra.

() Canadian Jurisprudence on Aboriginal Title

Despite the fact that the jurisprudence on aborigina title is somewhat
underdeveloped, it is clear that the uses to which lands held pursuant to aboriginal title
can be put is not restricted to the practices, customs and traditions of aboriginal peoples
integral to distinctive aboriginal cultures. In Guerin, for example, Dickson J. described
aboriginal titleasan “interest in land” which encompassed “alegal right to occupy and
possess certain lands’ (at p. 382). The*“right to occupy and possess” isframed in broad
terms and, significantly, isnot qualified by reference to traditional and customary uses
of those lands. Any doubt that the right to occupancy and possession encompasses a
broad variety of uses of land was put to rest in Paul, where the Court went even further
and stated that aboriginal titlewas" morethan theright to enjoyment and occupancy” (at

p. 678). Onceagain, thereisno referenceto aboriginal practices, customsand traditions
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asaqualifier onthat right. Moreover, | takethereferenceto “more” asemphasis of the

broad notion of use and possession.

(ii) Reserve Land

Another source of support for the conclusion that the uses to which lands
held under aboriginal title can be put are not restricted to those grounded in practices,
customsand traditionsintegral to distinctive aboriginal culturescan befoundin Guerin,
where Dickson J. stated at p. 379 that the same legal principles governed the aboriginal

interest in reserve lands and lands held pursuant to aboriginal title:

It doesnot matter, in my opinion, that the present caseisconcerned with
the interest of an Indian Band in a reserve rather than with unrecognized
aboriginal titlein traditional tribal lands. The Indian interest in the land is
the samein both cases. . .. [Emphasis added.]

The nature of the Indian interest in reserve land is very broad, and can be

found in s. 18 of the Indian Act, which | reproduce in full:

18. (1) Subject to thisAct, reservesare held by Her Mgjesty for the use
and benefit of the respective bands for which they were set apart, and
subject to this Act and to the terms of any treaty or surrender, the Governor
in Council may determine whether any purposefor which landsin areserve
are used or are to be used is for the use and benefit of the band.

(2) The Minister may authorize the use of lands in a reserve for the
purpose of Indian schools, theadministration of Indian affairs, Indian burial
grounds, Indian health projects or, with the consent of the council of the
band, for any other purpose for the general welfare of the band, and may
take any lands in a reserve required for those purposes, but where an
individual Indian, immediately prior to the taking, was entitled to the
possession of those lands, compensation for that use shall be paid to the
Indian, in such amount as may be agreed between the Indian and the
Minister, or, failing agreement, as may be determined in such manner asthe
Minister may direct. [Emphasis added.]
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The principal provisioniss. 18(1), which states that reserve lands are held “for the use
and benefit” of the bands which occupy them; those uses and benefits, on the face of the
Indian Act, do not appear to be restricted to practices, customs and traditionsintegral to
distinctive aboriginal cultures. The breadth of thoseusesisreinforced by s. 18(2), which
states that reserve lands may be used “for any other purpose for the general welfare of
the band”. The general welfare of the band has not been defined in terms of aboriginal
practices, customsand traditions, nor in terms of those activitieswhich havetheir origin
pre-contact; it isaconcept, by definition, which incorporates areference to the present-
day needs of aborigina communities. On the basis of Guerin, lands held pursuant to
aboriginal title, like reserve lands, are also capable of being used for abroad variety of

pUrpOSES.

(iii) Indian Oil and Gas Act

Thethird source for the proposition that the content of aboriginal titleisnot
restricted to practices, customsand traditionswhich areintegral to distinctive aboriginal
culturesisthe Indian Oil and Gas Act. The overall purpose of the statute isto provide
for the exploration of oil and gas on reserve lands through their surrender to the Crown.
The statute presumes that the aboriginal interest in reserve land includes mineral rights,
a point which this Court unanimously accepted with respect to the Indian Act in
Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development), [1995] 4 S.C.R. 344. On the basis of Guerin, aboriginal title also
encompass mineral rights, and lands held pursuant to aboriginal title should be capable
of exploitation in the same way, which is certainly not atraditional use for those lands.

This conclusion isreinforced by s. 6(2) of the Act, which provides:
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(2) Nothing in this Act shall be deemed to abrogate the rights of Indian
people or preclude them from negotiating for oil and gas benefits in those

areasin which land claims have not been settled.
Theareasreferred toin s. 6(2), at the very least, must encompass lands held pursuant to
aboriginal title, since those lands by definition have not been surrendered under land

claims agreements. The presumption underlying s. 6(2) is that aboriginal title permits

the development of oil and gas reserves.

Although this is not determinative, the conclusion that the content of
aboriginal titleis not restricted to those uses with their originsin the practices, customs
and traditions integral to distinctive aboriginal societies haswide support in the critical
literature: Jocelyn Gagne, “ The Content of Aboriginal Title at Common Law: A Look
at the Nishga Claim” (1982-83), 47 Sask. L. Rev. 309 at pp. 336-37; Kent McNell,
Common Law Aboriginal Title, supra, at p. 242; Kent McNeil, “The Meaning of
Aboriginal Title’, supra, at pp. 143-150; William Pentney, “ The Rightsof the Aboriginal
Peoples of Canadain the Constitution Act, 1982 Part Il -- Section 35: The Substantive
Guarantee” (1988), 22 U.B.C. L. Rev. 207, at p. 221; Report of the Royal Commission
on Aboriginal Peoples, vol. 2 (Restructuring the Relationship), at p. 561; Brian Slattery,
“The Constitutional Guarantee of Aboriginal and Treaty Rights’ (1982-83), 8 Queen’s
L.J. 232, at pp. 268-9; Brian Slattery, Ancestral Lands, Alien Laws: Judicial Per spectives
on Aboriginal Title (1983), at p. 34; Brian Slattery, “ Understanding Aboriginal Rights”,
66 Can. Bar Rev. 727, a pp. 746-48.

In conclusion, the content of aboriginal title is not restricted to those uses
which are elements of a practice, custom or tradition integral to the distinctive culture
of the aboriginal group claiming the right. However, nor does aboriginal title amount

to aform of inalienable fee smple, as | will now explain.
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(c) Inherent Limit: Lands Held Pursuant to Aboriginal Title Cannot Be
Used in a Manner that Is Irreconcilable with the Nature of the Attachment
to the Land Which Formsthe Basis of the Group’ sClaimto Aboriginal Title

The content of aboriginal title contains an inherent limit that lands held
pursuant to title cannot be used in a manner that isirreconcilable with the nature of the
claimants’ attachment to those lands. This limit on the content of aboriginal titleis a
manifestation of the principle that underlies the various dimensions of that special
interest in land -- it isa sui generisinterest that is distinct from “normal” proprietary

interests, most notably fee simple.

| arrive at this conclusion by referenceto the other dimensions of aboriginal
title which are sui generisaswell. | first consider the source of aboriginal title. Asl
discussed earlier, aboriginal title arises from the prior occupation of Canada by
aboriginal peoples. That prior occupationisrelevantintwo different ways: first, because
of the physical fact of occupation, and second, because aboriginal title originatesin part
from pre-existing systems of aboriginal law. However, the law of aboriginal title does
not only seek to determine the historic rights of aboriginal peoplesto land; it also seeks
to afford legal protection to prior occupation in the present-day. Implicit in the
protection of historic patterns of occupation is a recognition of the importance of the

continuity of the relationship of an aboriginal community to itsland over time.

| develop this point below with respect to the test for aboriginal title. The
relevance of the continuity of the relationship of an aboriginal community withitsland
here is that it applies not only to the past, but to the future aswell. That relationship

should not be prevented from continuing into the future. As aresult, uses of the lands



128

129

-81-
that would threaten that future relationship are, by their very nature, excluded from the

content of aboriginal title.

Accordingly, in my view, lands subject to aboriginal title cannot be put to
such uses as may beirreconcilable with the nature of the occupation of that land and the
relationship that the particular group has had with the land which together have given
riseto aboriginal titlein thefirst place. Asdiscussed below, one of thecritical elements
in the determination of whether a particular aboriginal group has aboriginal title to
certain landsisthe matter of the occupancy of those lands. Occupancy isdetermined by
referenceto the activitiesthat have taken place on theland and the usesto which theland
has been put by the particular group. If landsare so occupied, there will exist aspecial
bond between the group and the land in question such that the land will be part of the
definition of the group’s distinctive culture. 1t seems to me that these elements of
aboriginal title create an inherent limitation on the uses to which the land, over which
such title exists, may be put. For example, if occupation is established with reference
to the use of the land as a hunting ground, then the group that successfully claims
aboriginal title to that land may not use it in such a fashion as to destroy its value for
suchause (e.g., by strip mining it). Similarly, if agroup claimsaspecial bond with the
land because of its ceremonial or cultural significance, it may not use the land in such
away asto destroy that relationship (e.g., by developing it in such away that the bond

is destroyed, perhaps by turning it into a parking lot).

Itisfor thisreason also that lands held by virtue of aboriginal title may not
be alienated. Alienation would bring to an end the entitlement of the aboriginal people
to occupy theland and would terminatetheir relationship withit. | have suggested above
that the inalienability of aboriginal landsis, at least in part, a function of the common

law principle that settlers in colonies must derive their title from Crown grant and,
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therefore, cannot acquire title through purchase from aboriginal inhabitants. It is also,
again only in part, a function of a general policy “to ensure that Indians are not
dispossessed of their entitlements’: see Mitchell v. Peguisindian Band, [1990] 2 S.C.R.
85, at p. 133. What the inalienability of lands held pursuant to aboriginal title suggests
isthat those lands are more than just a fungible commaodity. The relationship between
an aboriginal community and thelandsover whichit hasaboriginal title hasanimportant
non-economic component. The land has an inherent and unique value in itself, which
is enjoyed by the community with aboriginal titleto it. The community cannot put the

land to uses which would destroy that value.

| am cognizant that the sui generis nature of aboriginal title precludes the
application of “traditional real property rules’ to elucidate the content of that title (S.
Mary's Indian Band v. Cranbrook (City), [1997] 2 S.C.R. 657, a para. 14).
Nevertheless, auseful analogy can be drawn between thelimit on aboriginal titleand the
concept of equitablewaste at common law. Under that doctrine, personswho hold alife
estatein real property cannot commit “wanton or extravagant acts of destruction” (E. H.
Burn, Cheshire and Burn’s Modern Law of Real Property (14th ed. 1988), at p. 264) or
“ruin the property” (Robert E. Megarry and H. W. R. Wade, The Law of Real Property
(4th ed. 1975), at p. 105). This description of the limits imposed by the doctrine of

equitable waste capture the kind of limit | have in mind here.

Finally, what | have just said regarding the importance of the continuity of
the relationship between an aboriginal community and its land, and the non-economic
or inherent value of that land, should not be taken to detract from the possibility of
surrender to the Crown in exchangefor valuable consideration. Onthecontrary, theidea
of surrender reinforces the conclusion that aboriginal title is limited in the way | have

described. If aboriginal peopleswishto usetheir landsinaway that aboriginal title does
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not permit, then they must surrender those lands and convert them into non-title lands

to do so.

The foregoing amounts to a general limitation on the use of lands held by
virtue of aboriginal title. It arisesfrom the particular physical and cultural relationship
that agroup may have with the land and is defined by the source of aboriginal title over
it. Thisisnot, | must emphasize, alimitation that restricts the use of the land to those
activities that have traditionally been carried out on it. That would amount to a legal
straitjacket on aboriginal peoples who have a legitimate legal claim to the land. The
approach | have outlined above allows for afull range of uses of the land, subject only

to an overarching limit, defined by the special nature of the aboriginal title in that land.

(d) Aboriginal Title under s. 35(1) of the Constitution Act, 1982

Aboriginal titleat common law isprotected initsfull formby s. 35(1). This
conclusion flows from the express language of s. 35(1) itself, which statesin full: “[t]he
existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby
recognized and affirmed” (emphasisadded). Onaplainreading of theprovision, s. 35(1)
did not create aboriginal rights; rather, it accorded constitutional status to those rights
whichwere*“existing” in1982. The provision, at thevery least, constitutionalized those
rights which aboriginal peoples possessed at common law, since those rights existed at
thetimes. 35(1) cameinto force. Since aboriginal title was acommon law right whose
existence was recognized well before 1982 (e.g., Calder, supra), s. 35(1) has

constitutionalized it in its full form.

| expressed this understanding of the relationship between common law

aboriginal rights, including aboriginal title, and theaboriginal rightsprotected by s. 35(1)
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in Van der Peet. While explaining the purposesbehind s. 35(1), | stated that “it must be
remembered that s. 35(1) did not create thelegal doctrine of aboriginal rights; aboriginal
rights existed and were recognized under the common law” (at para. 28). Through the
enactment of s. 35(1), “apre-existing legal doctrinewasel evated to constitutional status’
(at para. 29), or in other words, s. 35(1) had achieved “the constitutionalization of those

rights’ (at para. 29).

Finally, thisview of the effect of s. 35(1) on common law aboriginal titleis
supported by numerous commentators. Patrick Macklem, “First Nations Self-
Government and the Borders of the Canadian Legal Imagination” (1991), 36 McGill L.J.
382, at pp. 447-48; Kent McNeil, “The Constitutional Rights of the Aboriginal Peoples
of Canada’ (1982), 4 Sup. Ct. L. Rev. 255, at pp. 256-57; James O'Reilly, “La Loi
constitutionnelle de 1982, droit des autochtones’ (1984), 25 C. de D. 125, at p. 137;
William Pentney, “The Rights of the Aboriginal Peoples of Canadain the Constitution
Act, 1982 Part Il -- Section 35: The Substantive Guarantee”, supra, at pp. 220-21;
Douglas Sanders, “ The Rightsof the Aboriginal Peoplesof Canada’ (1983), 61 Can. Bar
Rev. 314, at p. 329; Douglas Sanders, “ Pre-Existing Rights: The Aboriginal Peoples of
Canada’, in Gérald-A. Beaudoin and Ed Ratushny, eds., The Canadian Charter of Rights
and Freedoms (2nd ed. 1989), 707, at pp. 731-32; Brian Slattery, “ The Constitutional
Guarantee of Aboriginal and Treaty Rights”, supra, at p. 254; Brian Slattery, Ancestral

Lands, Alien Laws: Judicial Perspectives on Aboriginal Title, supra, at p. 45.

| hasten to add that the constitutionalization of common law aboriginal rights
by s. 35(1) does not mean that those rights exhaust the content of s. 35(1). Asl saidin

COté, supra, at para. 52:
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Section 35(1) would fail to achieve its noble purpose of preserving the

integral and defining features of distinctive aboriginal societies if it only

protected those defining features which were fortunate enough to have

received the legal recognition and approval of European colonizers.
| relied on this proposition in Coté to defeat the argument that the possible absence of
aboriginal rightsunder French colonial law wasabar to the existence of aboriginal rights
under s. 35(1) within the historic boundaries of New France. But it also followsthat the
existence of a particular aboriginal right at common law is not a sine qua non for the
proof of an aboriginal right that isrecognized and affirmed by s. 35(1). Indeed, none of
the decisions of this Court handed down under s. 35(1) in which the existence of an
aboriginal right has been demonstrated has relied on the existence of that right at

common law. Theexistence of an aboriginal right at common law istherefore sufficient,

but not necessary, for the recognition and affirmation of that right by s. 35(1).

The acknowledgement that s. 35(1) has accorded constitutional status to
common law aboriginal title raises a further question — the relationship of aboriginal
titleto the " aboriginal rights” protected by s. 35(1). | addressed that question in Adams,
supra, where the Court had been presented with two radically different conceptions of
thisrelationship. Thefirst conceived of aborigina rights as being “inherently based in
aboriginal titleto theland” (at para. 25), or asfragments of abroader claimto aboriginal
titte. By implication, aborigina rights must rest either in a claim to title or the
unextinguished remnants of title. Taken to its logical extreme, this suggests that
aboriginal title is merely the sum of a set of individual aboriginal rights, and that it
therefore has no independent content. However, | rejected this position for another —
that aboriginal title is “simply one manifestation of a broader-based conception of
aboriginal rights’ (at para. 25). Thus, although aboriginal titleisaspeciesof aboriginal
right recognized and affirmed by s. 35(1), it is distinct from other aboriginal rights
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because it arises where the connection of a group with a piece of land “was of a central

significance to their distinctive culture” (at para. 26).

The picture which emerges from Adamsis that the aboriginal rights which
arerecognized and affirmed by s. 35(1) fall along aspectrumwith respect to their degree
of connection with theland. At the one end, there are those aboriginal rights which are
practices, customs and traditionsthat are integral to the distinctive aboriginal culture of

the group claiming the right. However, the * occupation and use of the land” where the

activity istaking place is not “ sufficient to support a claim of title to the land” (at para

26 (emphasis in original)). Nevertheless, those activities receive constitutional
protection. Inthemiddle, there are activitieswhich, out of necessity, take place on land
and indeed, might be intimately related to a particular piece of land. Although an
aborigina group may not be able to demonstrate title to the land, it may nevertheless
have a site-specific right to engage in a particular activity. | put the point thisway in

Adams, at para. 30:

Even where an aboriginal right exists on a tract of land to which the
aboriginal people in question do not have title, that right may well be site
specific, with the result that it can be exercised only upon that specific tract
of land. For example, if an aboriginal people demonstratesthat hunting on
aspecific tract of land was an integral part of their distinctive culture then,
even if the right exists apart from title to that tract of land, the aboriginal
right to hunt is nonetheless defined as, and limited to, the right to hunt on
the specific tract of land. [Emphasis added.]

At the other end of the spectrum, there is aboriginal titleitself. As Adams makesclear,
aboriginal title confers morethan the right to engage in site-specific activitieswhich are
aspects of the practices, customs and traditions of distinctive aboriginal cultures. Site-
specific rights can be made out even if title cannot. What aboriginal title confersisthe

right to the land itself.
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Becauseaboriginal rightscan vary with respect to their degree of connection
with theland, some aboriginal groups may be unableto makeout aclaimtotitle, but will
nevertheless possess aboriginal rights that are recognized and affirmed by s. 35(1),
including site-specific rightsto engagein particul ar activities. Asl explainedin Adams,
this may occur in the case of nomadic peoples who varied “the location of their
settlements with the season and changing circumstances’ (at para. 27). The fact that

aboriginal peoples were non-sedentary, however (at para. 27)

doesnot alter thefact that nomadic peoples survived through relianceon the
land prior to contact with Europeansand, further, that many of the practices,
customs and traditions of nomadic peoplesthat took place on the land were
integral to their distinctive cultures.

(e) Proof of Aboriginal Title

(i) Introduction

In addition to differing in the degree of connection with the land, aboriginal

title differsfrom other aboriginal rightsin another way. To date, the Court has defined

aboriginal rightsin terms of activities. Asl said in Van der Peet (at para. 46):

[I]n order to be an aboriginal right an activity must be an element of a
practice, custom or tradition integral to the distinctive culture of the
aboriginal group claiming the right. [Emphasis added.]

Aborigina title, however, is aright to the land itself. Subject to the limits| have laid

down above, that land may be used for a variety of activities, none of which need be
individually protected as aboriginal rights under s. 35(1). Those activities are parasitic

on the underlying title.
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This difference between aboriginal rights to engage in particular activities
and aboriginal title requires that the test | laid down in Van der Peet be adapted
accordingly. | anticipated this possibility in Van der Peet itself, where | stated that (at

para. 74):

Aboriginal rights arise from the prior occupation of land, but they also arise
from the prior social organization and distinctive cultures of aboriginal
peoplesonthat land. In considering whether aclaim to an aboriginal right
has been made out, courts must |ook at both the rel ationship of an aboriginal
claimant to theland and at the practices, customs and traditionsarising from
the claimant’s distinctive culture and society. Courts must not focus so
entirely ontherelationship of aboriginal peopleswith theland that they lose
sight of the other factors relevant to the identification and definition of
aboriginal rights. [Emphasis added; “and” emphasized in original.]

Since the purpose of s. 35(1) isto reconcile the prior presence of aboriginal peoplesin
North Americawith the assertion of Crown sovereignty, it is clear from this statement
that s. 35(1) must recognize and affirm both aspects of that prior presence — first, the
occupation of land, and second, the prior socia organization and distinctive cultures of
aboriginal peoplesonthat land. To datethejurisprudence under s. 35(1) hasgiven more
emphasis to the second aspect. To agreat extent, this has been afunction of the types
of caseswhich have comebeforethis Court under s. 35(1) — prosecutionsfor regul atory

offences that, by their very nature, proscribe discrete types of activity.

The adaptation of the test laid down in Van der Peet to suit claimsto title
must be understood asthe recognition of thefirst aspect of that prior presence. However,
as will now become apparent, the tests for the identification of aboriginal rights to
engage in particular activities and for the identification of aboriginal title share broad
similarities. The major distinctions are first, under the test for aboriginal title, the
requirement that the land be integral to the distinctive culture of the claimants is

subsumed by the requirement of occupancy, and second, whereas the time for the
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identification of aboriginal rights is the time of first contact, the time for the
identification of aboriginal titleisthetimeat which the Crown asserted sovereignty over

the land.

(il) The Test for the Proof of Aboriginal Title

In order to make out a claim for aboriginal title, the aboriginal group
asserting title must satisfy the following criteria: (i) the land must have been occupied
prior to sovereignty, (i) if present occupation isrelied on as proof of occupation pre-
sovereignty, theremust beacontinuity between present and pre-sovereignty occupation,

and (iii) at sovereignty, that occupation must have been exclusive.

The land must have been occupied prior to sovereignty

Inorder to establishaclaimto aboriginal title, theaboriginal group asserting

the claim must establish that it occupied the lands in question at the time at which the

Crown asserted sovereignty over theland subject to thetitle. Therelevant time period

for the establishment of title is, therefore, different than for the establishment of
aboriginal rightsto engagein specific activities. InVan der Peet, | held, at para. 60 that
“[t]he time period that a court should consider in identifying whether the right claimed
meetsthe standard of being integral to theaboriginal community claiming theright isthe
period prior to contact . . . .” This arises from the fact that in defining the central and
distinctive attributes of pre-existing aboriginal societiesit is necessary to look to atime
prior to the arrival of Europeans. Practices, customs or traditionsthat arose solely asa
response to European influences do not meet the standard for recognition as aboriginal

rights.
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On the other hand, in the context of aboriginal title, sovereignty is the
appropriate time period to consider for several reasons. First, from a theoretical
standpoint, aboriginal title arises out of prior occupation of the land by aboriginal
peoples and out of the relationship between the common law and pre-existing systems
of aboriginal law.  Aborigina title is a burden on the Crown’s underlying title.
However, the Crown did not gain thistitle until it asserted sovereignty over thelandin
guestion. Because it does not make sense to speak of a burden on the underlying title
beforethat title existed, aboriginal titlecrystallized at thetime sovereignty was asserted.
Second, aboriginal title doesnot rai sethe problem of distinguishing between distinctive,
integral aboriginal practices, customs and traditions and those influenced or introduced
by European contact.  Under common law, the act of occupation or possession is
sufficient to ground aboriginal title and it is not necessary to prove that the land was a
distinctive or integral part of the aboriginal society before the arrival of Europeans.
Finally, fromapractical standpoint, it appearsthat the date of sovereignty ismorecertain
than the date of first contact. It isoften very difficult to determine the precise moment
that each aboriginal group had first contact with European culture. | notethat thisisthe
approach has support in the academic literature: Brian Slattery, “Understanding
Aboriginal Rights’, supra, at p. 742; Kent McNeil, Common Law Aboriginal Title,
supra, at p. 196. For thesereasons, | concludethat aboriginals must establish occupation
of the land from the date of the assertion of sovereignty in order to sustain a claim for
aboriginal title. McEachern C.J. found, at pp. 233-34, and the parties did not dispute on
appeal, that British sovereignty over British Columbiawas conclusively established by
the Oregon Boundary Treaty of 1846. Thisis not to say that circumstances subsequent
to sovereignty may never berelevant to title or compensation; this might bethe case, for
example, where native bands have been dispossessed of traditional lands after

sovereignty.
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There was a consensus among the parties on appeal that proof of historic
occupation was required to make out a claim to aboriginal title. However, the parties
disagreed on how that occupancy could be proved. The respondents assert that in order
to establish aboriginal title, the occupation must be the physical occupation of the land
in question. The appellant Gitksan nation argue, by contrast, that aboriginal title may

be established, at least in part, by reference to aboriginal law.

Thisdebate over the proof of occupancy reflectstwo divergent views of the
source of aboriginal title. The respondents argue, in essence, that aboriginal title arises
fromthe physical redlity at thetime of sovereignty, whereasthe Gitksan effectively take
the position that aboriginal title arises from and should reflect the pattern of land
holdings under aboriginal law. However, as | have explained above, the source of
aboriginal title appears to be grounded both in the common law and in the aboriginal
perspective on land; the latter includes, but is not limited to, their systems of law. It
follows that both should be taken into account in establishing the proof of occupancy.
Indeed, there is precedent for doing so. In Baker Lake, supra, Mahoney J. held that to
prove aboriginal title, the claimants needed both to demonstratetheir “ physical presence
on the land they occupied” (at p. 561) and the existence “among [that groupof | ... a

recognition of the claimed rights. . . . by the regime that prevailed before” (at p. 559).

This approach to the proof of occupancy at common law is also mandated
in the context of s. 35(1) by Van der Peet. In that decision, as| stated above, | held at
para. 50 that the reconciliation of the prior occupation of North America by aboriginal
peoples with the assertion of Crown sovereignty required that account be taken of the
“aboriginal perspectivewhile at the sametimetaking into account the perspective of the
common law” and that “[t]rue reconciliation will, equally, place weight on each”. | also

held that the aboriginal perspective on the occupation of their lands can be gleaned, in
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part, but not exclusively, from their traditional laws, because those laws were elements
of the practices, customs and traditions of aboriginal peoples: at para. 41. Asaresullt,
if, at the time of sovereignty, an aboriginal society had laws in relation to land, those
laws would be relevant to establishing the occupation of lands which are the subject of
aclaim for aboriginal title. Relevant laws might include, but are not limited to, aland

tenure system or laws governing land use.

However, the aboriginal perspective must be taken into account alongside
the perspective of the common law. Professor McNeil has convincingly argued that at
common law, thefact of physical occupationisproof of possession at law, whichinturn
will ground title to the land: Common Law Aboriginal Title, supra, at p. 73; also see
Cheshire and Burn’s Modern Law of Real Property, supra, at p. 28; and Megarry and
Wade, The Law of Real Property, supra, at p. 1006. Physical occupation may be
established in a variety of ways, ranging from the construction of dwellings through
cultivation and enclosure of fields to regular use of definite tracts of land for hunting,
fishing or otherwiseexploiting itsresources: seeMcNeil, Common Law Aboriginal Title,
at pp. 201-2. In considering whether occupation sufficient to ground titleisestablished,
“one must take into account the group’s size, manner of life, material resources, and
technological abilities, and the character of the lands claimed’: Brian Slattery,

“Understanding Aboriginal Rights’, at p. 758.

In Van der Peet, | drew adistinction between those practices, customs and
traditions of aboriginal peoples which were “an aspect of, or took placein” the society
of the aboriginal group asserting the claim and those which were “a central and
significant part of the society’ s distinctive culture” (at para. 55). The latter stood apart
because they “ made the culture of the society distinctive. . . it was one of the thingsthat

truly made the society what it was’ (at para. 55, emphasis in original). The same
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requirement operates in the determination of the proof of aboriginal title. As| said in
Adams, aclaimto titleis made out when agroup can demonstrate “that their connection
with the piece of land . . . was of a central significance to their distinctive culture” (at

para. 26).

Although thisremainsacrucial part of thetest for aboriginal rights, given
the occupancy requirement in the test for aboriginal title, I cannot imagine a situation
where this requirement would actually serve to limit or preclude a title claim. The
requirement existsfor rights short of title becauseit is necessary to distinguish between
those practiceswhich were central to the culture of claimantsand thosewhich weremore
incidental. However, in the case of title, it would seem clear that any land that was
occupied pre-sovereignty, and which the parties have maintained a substantial
connection with since then, is sufficiently important to be of central significance to the
culture of the claimants. Asaresult, | do not think it is necessary to include explicitly

this element as part of the test for aboriginal title.

If present occupation is relied on as proof of occupation pre-sovereignty,
there must be a continuity between present and pre-sovereignty occupation

InVan der Peet, | explained that it isthe pre-contact practices, customs and
traditions of aboriginal peoples which are recognized and affirmed as aboriginal rights
by s. 35(1). But | also acknowledged it would be * next to impossible” (at para. 62) for
an aboriginal group to provide conclusive evidence of its pre-contact practices, customs
andtraditions. What would sufficeinstead was evidence of post-contact practices, which
was “directed at demonstrating which aspects of the aboriginal community and society
have their origins pre-contact” (at para. 62). The same concern, and the same solution,

ariseswithrespect to the proof of occupationin claimsfor aboriginal title, athough there
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is a difference in the time for determination of title. Conclusive evidence of pre-
sovereignty occupation may be difficult to come by. Instead, an aboriginal community
may provide evidence of present occupation as proof of pre-sovereignty occupation in
support of a claim to aborigina title. What is required, in addition, is a continuity
between present and pre-sovereignty occupation, because the relevant time for the

determination of aboriginal titleis at the time before sovereignty.

Needless to say, there is no need to establish “an unbroken chain of
continuity” (Van der Peet, at para. 65) between present and prior occupation. The
occupation and use of lands may have been disrupted for atime, perhaps as aresult of
the unwillingness of European colonizers to recognize aboriginal title. To impose the
requirement of continuity too strictly would risk “undermining the very purpose of s.
35(1) by perpetuating the historical injustice suffered by aboriginal peoplesat the hands
of colonizerswho failed to respect” aboriginal rightsto land (C6té, supra, at para. 53).
In Mabo, supra, the High Court of Australia set down the requirement that there must
be “ substantial maintenance of the connection” between the people and the land. 1n my

view, thistest should be equally applicable to proof of title in Canada.

| should also note that thereis a strong possibility that the precise nature of
occupation will have changed between the time of sovereignty and the present. | would
like to make it clear that the fact that the nature of occupation has changed would not
ordinarily preclude a claim for aboriginal title, as long as a substantial connection
between the people and the land is maintained. The only limitation on this principle
might be the internal limits on uses which land that is subject to aboriginal title may be
put, i.e., uses which are inconsistent with continued use by future generations of

aboriginals.
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At sovereignty, occupation must have been exclusive

Finally, at sovereignty, occupation must have been exclusive. The
requirement for exclusivity flows from the definition of aboriginal title itself, because
| have defined aboriginal title in terms of the right to exclusive use and occupation of
land. Exclusivity, as an aspect of aboriginal title, vests in the aboriginal community
which holdsthe ability to exclude others from the lands held pursuant to that title. The
proof of title must, in this respect, mirror the content of the right. Were it possible to
prove title without demonstrating exclusive occupation, the result would be absurd,
becauseit would be possible for more than one aboriginal nation to have aboriginal title
over the same piece of land, and then for all of them to attempt to assert the right to

exclusive use and occupation over it.

Aswith the proof of occupation, proof of exclusivity must rely on both the
perspective of the common law and the aboriginal perspective, placing equal weight on
each. At common law, a premium is placed on the factual reality of occupation, as
encountered by the Europeans. However, as the common law concept of possession
must be sensitiveto therealitiesof aboriginal society, so must the concept of exclusivity.
Exclusivity isacommon law principle derived from the notion of fee simple ownership
and should beimported into the concept of aboriginal titlewith caution. Assuch, thetest
required to establish exclusive occupation must take into account the context of the
aboriginal society at the time of sovereignty. For example, it isimportant to note that
exclusive occupation can be demonstrated even if other aboriginal groups were present,
or frequented the claimed lands. Under those circumstances, exclusivity would be
demonstrated by “the intention and capacity to retain exclusive control” (McNeil,
Common Law Aboriginal Title, supra, at p. 204). Thus, an act of trespass, if isolated,

would not undermine a genera finding of exclusivity, if aboriginal groups intended to
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and attempted to enforce their exclusive occupation. Moreover, as Professor McNeil
suggests, the presence of other aboriginal groups might actually reinforce a finding of
exclusivity. For example, “[w]here others were allowed access upon request, the very
fact that permission was asked for and given would be further evidence of the group’s

exclusive control” (at p. 204).

A consideration of theaboriginal perspectivemay alsoleadtotheconclusion
that trespass by other aboriginal groups does not undermine, and that presence of those
groups by permission may reinforce, the exclusive occupation of the aboriginal group
asserting title. For example, the aboriginal group asserting the claim to aboriginal title
may have trespass |laws which are proof of exclusive occupation, such that the presence
of trespassers does not count as evidence against exclusivity. Aswell, aboriginal laws
under which permission may be granted to other aboriginal groupsto use or reside even
temporarily on land would reinforce the finding of exclusive occupation. Indeed, if that
permission were the subject of treaties between the aboriginal nationsin question, those

treaties would also form part of the aboriginal perspective.

In their submissions, the appellants pressed the point that requiring proof of
exclusive occupation might preclude afinding of joint title, which isshared between two
or more aborigina nations. The possibility of joint title has been recognized by
American courts: United Satesv. Santa Fe Pacific Railroad Co., 314 U.S. 339 (1941).
| would suggest that the requirement of exclusive occupancy and the possibility of joint
title could be reconciled by recognizing that joint title could arise from shared
exclusivity. The meaning of shared exclusivity is well-known to the common law.
Exclusive possession is the right to exclude others. Shared exclusive possession isthe
right to exclude others except those with whom possessionisshared. There clearly may

be cases in which two aboriginal nations lived on a particular piece of land and
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recognized each other’ s entitlement to that land but nobody else’s. However, since no
claim to joint title has been asserted here, | leave it to another day to work out all the
complexitiesand implicationsof joint title, aswell asany limitsthat another band’ stitle

may have on the way in which one band usesiitstitle lands.

| should also reiterate that if aboriginals can show that they occupied a
particular piece of land, but did not do so exclusively, it will always be possible to
establish aboriginal rights short of title. Theserightswill likely beintimately tied to the
land and may permit a number of possible uses. However, unlike title, they are not a
right to theland itself. Rather, as| have suggested, they are aright to do certain things
inconnectionwiththat land. If, for example, it were established that thelands near those
subject to atitle claim were used for hunting by a number of bands, those shared lands
would not be subject to a claim for aboriginal title, as they lack the crucial element of
exclusivity. However, they may be subject to site-specific aboriginal rightsby all of the
bands who used it. This does not entitle anyone to the land itself, but it may entitle all
of the bandswho hunted on theland to hunting rights. Hence, in addition to shared itle,
itwill bepossibleto have shared, non-exclusive, site-specific rights. Inmy opinion, this
accords with the genera principle that the common law should develop to recognize
aboriginal rights (and title, when necessary) as they were recognized by either de facto
practice or by the aboriginal system of governance. It also allows sufficient flexibility

to deal with this highly complex and rapidly evolving area of the law.

() Infringements of Aboriginal Title: the Test of Justification

(i) Introduction
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The aboriginal rights recognized and affirmed by s. 35(1), including
aboriginal title, are not absolute. Those rights may be infringed, both by the federal
(e.g., Sparrow) and provincial (e.g., Coté) governments. However, s. 35(1) requiresthat
those infringements satisfy the test of justification. In this section, | will review the
Court’ s nascent jurisprudence on justification and explain how that test will apply inthe

context of infringements of aboriginal title.

(il) General Principles

Thetest of justification hastwo parts, which | shall consider inturn. First,
the infringement of the aboriginal right must be in furtherance of alegidlative objective
that is compelling and substantial. | explained in Gladstone that compelling and
substantial objectives were those which were directed at either one of the purposes
underlying the recognition and affirmation of aboriginal rightsby s. 35(1), which are (at

para. 72):

. .. the recognition of the prior occupation of North America by aboriginal
peoples or . . . the reconciliation of aboriginal prior occupation with the
assertion of the sovereignty of the Crown.

| noted that the latter purpose will often “be most relevant” (at para. 72) at the stage of

justification. | think it important to repeat why (at para. 73) that is so:

Because . . . distinctive aboriginal societies exist within, and are a part of,
abroader social, political and economic community, over which the Crown
issovereign, thereare circumstancesin which, in order to pursue objectives
of compelling and substantial importance to that community as a whole
(taking into account the fact that aboriginal societies are a part of that
community), some limitation of those rightswill bejustifiable. Aboriginal
rights are a necessary part of the reconciliation of aboriginal societies with
the broader political community of which they are part; limits placed on
those rights are, where the objectives furthered by those limits are of
sufficient importance to the broader community as a whole, equally a
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necessary part of that reconciliation. [Emphasis added; “equally”
emphasized in original.]

The conservation of fisheries, which was accepted as a compelling and substantial
objective in Sparrow, furthers both of these purposes, because it simultaneously
recognizesthat fishingisintegral to many aboriginal cultures, and al so seekstoreconcile
aboriginal societies with the broader community by ensuring that there are fish enough
for al. But legitimate government objectives also include “the pursuit of economic and
regional fairness’ and “the recognition of the historical reliance upon, and participation
in, the fishery by non-aboriginal groups’ (para. 75). By contrast, measures enacted for
relatively unimportant reasons, such as sports fishing without a significant economic

component (Adams, supra) would fail this aspect of the test of justification.

Thesecond part of thetest of justification requiresan assessment of whether
theinfringement is consistent with the special fiduciary relationship between the Crown
and aboriginal peoples. What has become clear isthat the requirements of the fiduciary
duty are afunction of the “legal and factual context” of each appeal (Gladstone, supra,
at para. 56). Sparrow and Gladstone, for example, interpreted and applied the fiduciary
duty in terms of the idea of priority. The theory underlying that principle is that the
fiduciary relationship between the Crown and aboriginal peoplesdemandsthat aboriginal
interests be placed first. However, thefiduciary duty does not demand that aboriginal

rights always be given priority. Aswassaid in Sparrow, supra, at pp. 1114-15:

The nature of the constitutional protection afforded by s. 35(1) in this
context demands that there be a link between the question of justification
and the alocation of prioritiesin the fishery. [Emphasis added.]

Other contexts permit, and may even require, that the fiduciary duty be articulated in

other ways (at p. 1119):



163

164

-100 -

Within the analysis of justification, there are further questions to be
addressed, depending on the circumstancesof theinquiry. Theseincludethe
guestions of whether there has been as little infringement as possible in
order to effect the desired result; whether, in a situation of expropriation,
fair compensationisavailable; and, whether theaboriginal groupinquestion
has been consulted with respect to the conservation measures being
implemented.

Sparrow did not explain when the different articul ations of the fiduciary duty should be
used. Below, | suggest that the choice between them will in large part be afunction of

the nature of the aboriginal right at issue.

Inadditionto variationintheformwhichthefiduciary duty takes, therewill
also be variation in degree of scrutiny required by the fiduciary duty of the infringing
measure or action. The degree of scrutiny is afunction of the nature of the aboriginal
right at issue. The distinction between Sparrow and Gladstone, for example, turned on
whether the right amounted to the exclusive use of a resource, which in turn was a
function of whether the right had an internal limit. In Sparrow, the right was internally
limited, because it was aright to fish for food, ceremonial and social purposes, and as
a result would only amount to an exclusive right to use the fishery in exceptional
circumstances. Accordingly, therequirement of priority wasapplied strictly to mean that
(at p. 1116) “any alocation of priorities after valid conservation measures have been

implemented must give top priority to Indian food fishing”.

In Gladstone, by contrast, the right to sell fish commercially was only
limited by supply and demand. Had thetest for justification been applied inastrict form
in Gladstone, the aboriginal right would have amounted to an exclusive right to exploit
the fishery on a commercial basis. This was not the intention of Sparrow, and |
accordingly modified the test for justification, by altering the idea of priority in the

following way (at para. 62):
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.. . the doctrine of priority requires that the government demonstrate that,
in allocating theresource, it hastaken account of the existence of aboriginal
rightsand all ocated the resource in amanner respectful of thefact that those
rights have priority over the exploitation of the fishery by other users. This
right isat once both procedural and substantive; at the stage of justification
thegovernment must demonstrate both that the processby whichit allocated
theresource and the actual all ocation of the resource which resultsfrom that
process reflect the prior interest of aboriginal rights holders in the fishery.

After Gladstone, in the context of commercial activity, the priority of aboriginal rights
isconstitutionally satisfied if the government had taken thoserightsinto account and has
allocated aresource “in amanner respectful” (at para. 62) of that priority. A court must
be satisfied that “the government has taken into account the existence and importance
of [aboriginal] rights” (at para. 63) which it determinesby asking thefollowing questions
(at para. 64):

Questions relevant to the determination of whether the government has
granted priority to aboriginal rights holders are . . . questions such as
whether the government has accommodated the exercise of the aboriginal
right to participate in the fishery (through reduced licence fees, for
example), whether the government’s objectives in enacting a particular
regulatory scheme reflect the need to take into account the priority of
aborigina rights holders, the extent of the participation in the fishery of
aboriginal rights holdersrelative to their percentage of the population, how
thegovernment hasaccommodated different aboriginal rightsinaparticul ar
fishery (food versus commercial rights, for example), how important the
fishery isto the economic and material well-being of the band in question,
and the criteria taken into account by the government in, for example,
allocating commercial licences amongst different users.

(iii)  Justification and Aboriginal Title

165 The general principles governing justification laid down in Sparrow, and
embellished by Gladstone, operate with respect to infringements of aboriginal title. In
the wake of Gladstone, the range of legislative objectives that can justify the

infringement of aboriginal titleisfairly broad. Most of these objectives can be traced
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tothereconciliation of the prior occupation of North Americaby aboriginal peopleswith
the assertion of Crown sovereignty, which entails the recognition that *“distinctive
aborigina societies exist within, and are a part of, a broader social, political and
economic community” (at para. 73). In my opinion, the development of agriculture,
forestry, mining, and hydroelectric power, the general economic development of the
interior of British Columbia, protection of the environment or endangered species, the
building of infrastructure and the settlement of foreign popul ationsto support thoseaims,
are the kinds of objectives that are consistent with this purpose and, in principle, can
justify theinfringement of aboriginal title. Whether aparticular measure or government
act can be explained by reference to one of those objectives, however, is ultimately a

guestion of fact that will have to be examined on a case-by-case basis.

The manner in which the fiduciary duty operates with respect to the second
stage of the justification test -- both with respect to the standard of scrutiny and the
particular form that the fiduciary duty will take -- will be a function of the nature of
aboriginal title. Threeaspectsof aboriginal titlearerelevant here. First, aboriginal title
encompasses the right to exclusive use and occupation of land; second, aboriginal title

encompasses the right to choose to what uses land can be put, subject to the ultimate

limit that those uses cannot destroy the ability of the land to sustain future generations
of aboriginal peoples; and third, that lands held pursuant to aboriginal title have an

inescapabl e economic component.

The exclusive nature of aborigina title isrelevant to the degree of scrutiny
of theinfringing measure or action. For example, if the Crown’ sfiduciary duty requires
that aboriginal title be given priority, then it isthe altered approach to priority that | laid
down in Gladstone which should apply. What is required is that the government

demonstrate (at para. 62) “both that the process by which it allocated the resource and



168

- 103 -
the actual allocation of the resource which results from that process reflect the prior
interest” of the holders of aboriginal titlein theland. By analogy with Gladstone, this
might entail, for exampl e, that governments accommodate the parti ci pation of aboriginal
peoplesin the devel opment of theresources of British Columbia, that the conferral of fee
simples for agriculture, and of leases and licences for forestry and mining reflect the
prior occupation of aboriginal title lands, that economic barriers to aboriginal uses of
their lands (e.g., licensing fees) be somewhat reduced. Thislist isillustrative and not
exhaustive. Thisisan issue that may involve an assessment of the various interests at
stakeintheresourcesin question. No doubt, therewill be difficultiesin determining the
precisevalueof theaboriginal interest intheland and any grants, leasesor licencesgiven
foritsexploitation. These difficult economic considerationsobviously cannot be solved

here.

Moreover, theother aspectsof aboriginal titlesuggest that thefiduciary duty
may be articulated in a manner different than the idea of priority. This point becomes
clear from acomparison between aboriginal title and the aboriginal right to fish for food
in Soarrow. First, aboriginal title encompasses within it aright to choose to what ends
apiece of land can be put. The aboriginal right to fish for food, by contrast, does not
contain within it the same discretionary component. This aspect of aboriginal title
suggests that the fiduciary relationship between the Crown and aboriginal peoples may
be satisfied by the involvement of aboriginal peoplesin decisions taken with respect to
their lands. Thereis always a duty of consultation. Whether the aboriginal group has
been consulted isrelevant to determining whether the infringement of aboriginal titleis
justified, in the same way that the Crown’s failure to consult an aboriginal group with
respect to the terms by which reserve land is leased may breach its fiduciary duty at
common law: Guerin. The nature and scope of the duty of consultation will vary with

the circumstances. In occasional cases, when the breach is less serious or relatively
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minor, it will be no more than a duty to discuss important decisions that will be taken
with respect to lands held pursuant to aboriginal title. Of course, evenintheserare cases
when the minimum acceptabl e standard i sconsul tation, thisconsul tation must bein good
faith, and with the intention of substantially addressing the concerns of the aboriginal
peopleswhoselandsareat issue. In most cases, it will be significantly deeper than mere
consultation. Some cases may even require the full consent of an aboriginal nation,
particularly when provinces enact hunting and fishing regulations in relation to

aboriginal lands.

Second, aboriginal title, unlike the aboriginal right to fish for food, has an
inescapably economic aspect, particularly when one takesinto account the modern uses
to which lands held pursuant to aboriginal title can be put. The economic aspect of
aboriginal title suggests that compensation is relevant to the question of justification as
well, a possibility suggested in Sparrow and which | repeated in Gladstone. Indeed,
compensation for breaches of fiduciary duty are awell-established part of the landscape
of aboriginal rights. Guerin. In keeping with the duty of honour and good faith on the
Crown, fair compensation will ordinarily be required when aboriginal titleisinfringed.
The amount of compensation payable will vary with the nature of the particular
aboriginal title affected and with the nature and severity of the infringement and the
extent to which aboriginal interests were accommodated. Since the issue of damages
was severed from the principal action, we received no submissions on the appropriate
legal principles that would be relevant to determining the appropriate level of
compensation of infringementsof aboriginal title. Inthecircumstances, itisbest that we

leave those difficult questions to another day.

D. Has a claim to self-government been made out by the appellants?
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In the courts below, considerable attention was given to the question of
whether s. 35(1) can protect aright to self-government, and if so, what the contours of
that right are. Theerrorsof fact made by thetrial judge, and the resultant need for anew
trial, make it impossible for this Court to determine whether the claim to self-
government has been made out. Moreover, thisisnot the right case for the Court to lay
down the legal principles to guide future litigation. The parties seem to have
acknowledged thispoint, perhapsimplicitly, by giving theargumentson sel f-government
much less weight on appeal. One source of the decreased emphasis on the right to self-
government on appeal isthis Court’ s judgment Pamajewon. There, | held that rights to
self-government, if they existed, cannot be framed in excessively general terms. The
appellants did not have the benefit of my judgment at trial. Unsurprisingly, as counsel
for the Wet’ suwet’ en specifically concedes, the appellants advanced the right to self-

government invery broad terms, and thereforein amanner not cognizableunder s. 35(1).

The broad nature of the claim at trial also led to afailure by the parties to
address many of the difficult conceptual issues which surround the recognition of
aboriginal self-government. Thedegree of complexity involved can be gleaned fromthe
Report of the Royal Commission on Aboriginal Peoples, which devotes 277 pagesto the
issue. That report describes different models of self-government, each differing with
respect to their conception of territory, citizenship, jurisdiction, internal government
organization, etc. We received little in the way of submissions that would help us to
grapple with these difficult and central issues. Without assistance from the parties, it
would be imprudent for the Court to step into the breach. In these circumstances, the

issue of self-government will fall to be determined at trial.
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E. Did the province have the power to extinguish aboriginal rights after 1871,

either under its own jurisdiction or through the operation of s. 88 of the
Indian Act?

(1) Introduction

For aboriginal rights to be recognized and affirmed by s. 35(1), they must
have existed in 1982. Rightswhich were extinguished by the sovereign beforethat time
are not revived by the provision. In afederal system such as Canada's, the need to
determinewhether aboriginal rights have been extinguished rai sesthe question of which
level of government hasjurisdiction to do so. Inthe context of this appeal, that general
guestion becomes three specific ones. First, there isthe question whether the province
of British Columbia, from the time it joined Confederation in 1871, until the
entrenchment of s. 35(1) in 1982, had the jurisdiction to extinguish the rights of
aboriginal peoples, including aboriginal title, in that province. Second, if the province
was without such jurisdiction, another question arises -- whether provincial lawswhich
were not in pith and substance aimed at the extinguishment of aboriginal rights could
have done so neverthelessif they were laws of general application. Thethird and final
guestion is whether a provincial law, which could otherwise not extinguish aboriginal

rights, be given that effect through referential incorporation by s. 88 of the Indian Act.

(2) Primary Jurisdiction

Since 1871, the exclusive power to legidate in relation to “Indians, and
Landsreserved for the Indians’ has been vested with the federal government by virtue
of s. 91(24) of the Constitution Act, 1867. That head of jurisdiction, in my opinion,
encompasses within it the exclusive power to extinguish aboriginal rights, including

aboriginal title.
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“Lands reserved for the Indians’

| consider the second part of this provision first, which confers jurisdiction
to the federal government over “Lands reserved for the Indians’. The debate between
the parties centred on whether that part of s. 91(24) confersjurisdiction to legislate with
respect to aboriginal title. The province s principal submissionisthat “Lands reserved
for thelndians’ arelandswhich have been specifically set aside or designated for Indian
occupation, such asreserves. However, | must reject that submission, becauseit fliesin
the face of the judgment of the Privy Council in &. Catherine’s Milling. One of the
issues in that appeal was the federal jurisdiction to accept the surrender of lands held
pursuant to aboriginal title. It was argued that the federal government, at most, had
jurisdiction over “Indian Reserves’. Lord Watson, speaking for the Privy Council,
rejected thisargument, stating that had theintention beentorestrict s. 91(24) inthisway,
specific language to this effect would have been used. He accordingly held that (at p.
59):

. . . the words actually used are, according to their natural meaning,
sufficient to include all lands reserved, upon any terms or conditions, for
Indian occupation.
Lord Watson's reference to “all lands” encompasses not only reserve lands, but lands
held pursuant to aboriginal title aswell. Section 91(24), in other words, carries with it
thejurisdiction to legislatein relation to aboriginal title. It follows, by implication, that

it a'so confers the jurisdiction to extinguish that title.

The province responds by pointing to the fact that underlying title to lands

held pursuant to aboriginal title vested with the provincial Crown pursuant to s. 109 of
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the Constitution Act, 1867. Inits submission, thisright of ownership carried with it the
right to grant fee simples which, by implication, extinguish aboriginal title, and so by
negativeimplication excludesaboriginal titlefromthe scopeof s. 91(24). Thedifficulty
with the province’ s submission isthat it fails to take account of the language of s. 109,

which statesin part that:

109. All Lands, Mines, Minerals, and Royaltiesbel onging to the several
Provinces of Canada . . . at the Union . . . shall belong to the several
Provinces. . . subject to any Trusts existing in respect thereof, and to any

Interest other than that of the Province in the same.
Although that provision vests underlying title in provincial Crowns, it qualifies
provincial ownership by making it subject to the “any Interest other than that of the
Provinceinthesame”. In . Catherine sMilling, the Privy Council held that aboriginal
title was such an interest, and rejected the argument that provincial ownership operated
as a limit on federal jurisdiction. The net effect of that decision, therefore, was to
separate the ownership of lands held pursuant to aboriginal title from jurisdiction over
those lands. Thus, although on surrender of aboriginal title the province would take
absolute title, jurisdiction to accept surrenders lies with the federal government. The
same can be said of extinguishment -- although on extinguishment of aboriginal title,

the province would take compl etetitle to the land, thejurisdiction to extinguish lieswith

the federal government.

I conclude with two remarks. First, even if the point were not settled, |
would have come to the same conclusion. The judges in the court below noted that
separating federal jurisdiction over Indiansfrom jurisdiction over their landswould have
a most unfortunate result -- the government vested with primary constitutional
responsibility for securing the welfare of Canada’ s aboriginal peopleswould find itself

unable to safeguard one of the most central of native interests — their interest in their
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lands. Second, although the submissions of the parties and my analysis have focussed
on the question of jurisdiction over aboriginal title, in my opinion, the same reasoning
applies to jurisdiction over any aboriginal right which relatesto land. As| explained
earlier, Adams clearly establishes that aboriginal rights may be tied to land but
nevertheless fall short of title. Those relationships with the land, however, may be
equally fundamental to aboriginal peoplesand, for the samereason that jurisdiction over
aboriginal title must vest with the federal government, so too must the power tolegislate

in relation to other aboriginal rightsin relation to land.

“Indians”

The extent of federal jurisdiction over Indians has not been definitively
addressed by this Court. We have not needed to do so because the vires of federal
legidlation with respect to Indians, under the division of powers, has never been at issue.
The cases which have come before the Court under s. 91(24) have implicated the
guestion of jurisdiction over Indiansfrom the other direction -- whether provincial laws
which on their face apply to Indians intrude on federal jurisdiction and are inapplicable
to Indiansto the extent of that intrusion. As| explain below, the Court has held that s.
91(24) protectsa“ core’ of Indiannessfrom provincial intrusion, through the doctrine of

interjurisdictional immunity.

It follows, at the very least, that this core falls within the scope of federal
jurisdiction over Indians. That core, for reasons| will develop, encompasses aboriginal
rights, including the rights that are recognized and affirmed by s. 35(1). Laws which
purport to extinguish those rightstherefore touch the core of Indiannesswhich liesat the
heart of s. 91(24), and are beyond the legislative competence of the provinces to enact.

The core of Indianness encompasses the whole range of aboriginal rights that are
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protected by s. 35(1). Thoserightsincluderightsinrelation to land; that part of the core
derivesfrom s. 91(24)’ sreferenceto “ Landsreserved for the Indians’. But those rights
al so encompass practices, customs and traditionswhich are not tied to land as well; that
part of the core can be traced to federal jurisdiction over “Indians’. Provincial

governmentsare prevented from legislating in rel ation to both types of aboriginal rights.

(3) Provincial Laws of General Application

The vesting of exclusive jurisdiction with the federal government over
Indiansand Indianlandsunder s. 91(24), operatesto preclude provincia lawsinrelation
to those matters. Thus, provincia laws which single out Indians for special treatment
are ultra vires, because they are in relation to Indians and therefore invade federa
jurisdiction: seeR. v. Sutherland, [1980] 2 S.C.R. 451. However, itisawell-established

principle that (Four B Manufacturing Ltd., supra, at p. 1048):

The conferring upon Parliament of exclusivelegis ative competenceto
make laws relating to certain classes of persons does not mean that the
totality of these persons' rights and duties comes under primary federal
competence to the exclusion of provincial laws of general application.

In other words, notwithstanding s. 91(24), provincial laws of general application apply
proprio vigore to Indians and Indian lands. Thus, this Court has held that provincial
labour relations legislation (Four B) and motor vehicle laws (R. v. Francis, [1988] 1
S.C.R. 1025), which purport to apply to all personsinthe province, also apply to Indians

living on reserves.

What must be answered, however, is whether the same principle allows
provincia lawsof general application to extinguish aboriginal rights. | havecometothe

conclusionthat aprovincial law of general application could not havethiseffect, for two
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reasons. First, alaw of general application cannot, by definition, meet the standard
which has been set by this Court for the extinguishment of aboriginal rights without
being ultra vires the province. That standard was laid down in Sparrow, supra, at p.
1099, as one of “clear and plain” intent. In that decision, the Court drew a distinction
between laws which extinguished aboriginal rights, and those which merely regulated
them. Although the latter types of laws may have been “ necessarily inconsistent” with
the continued exercise of aboriginal rights, they could not extinguish thoserights. While
the requirement of clear and plain intent does not, perhaps, require that the Crown “use
language which refers expressly to its extinguishment of aboriginal rights’ (Gladstone,
supra, at para. 34), the standard is still quite high. My concernisthat the only lawswith
the sufficiently clear and plain intention to extinguish aboriginal rights would be laws
inrelationto Indiansand Indian lands. Asaresult, aprovincial law could never, proprio
vigore, extinguish aboriginal rights, because the intention to do so would take the law

outside provincial jurisdiction.

Second, as | mentioned earlier, s. 91(24) protects a core of federal
jurisdiction even from provincial laws of general application, through the operation of
the doctrine of interjurisdictional immunity. That core has been described as matters
touching on “Indianness’ or the “core of Indianness” (Dick, supra, at pp. 326 and 315;
also see Four B, supra, at p. 1047 and Francis, supra, at pp. 1028-29). The core of
Indianness at the heart of s. 91(24) has been defined in both negative and positiveterms.
Negatively, it has been held to not include labour relations (Four B) and the driving of
motor vehicles (Francis). The only positive formulation of Indianness was offered in
Dick. Speaking for the Court, Beetz J. assumed, but did not decide, that a provincial
hunting law did not apply proprio vigore to the members of an Indian band to hunt and
because those activities were “at the centre of what they do and what they are” (at p.

320). But in Van der Peet, | described and defined the aboriginal rights that are
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recognized and affirmed by s. 35(1) in asimilar fashion, as protecting the occupation of
land and the activitieswhich areintegral tothedistinctive aboriginal culture of thegroup
claiming theright. It followsthat aboriginal rights are part of the core of Indianness at
the heart of s. 91(24). Prior to 1982, as a result, they could not be extinguished by

provincia laws of general application.

(4) Section 88 of the Indian Act

Provincial lawswhichwould otherwise not apply to Indianspropriovigore,
however, areallowed to do so by s. 88 of theIndian Act, whichincorporates by reference
provincial laws of general application: Dick, supra, at pp. 326-27; Derrickson v.
Derrickson, [1986] 1 S.C.R. 285, at p. 297; Francis, supra, at pp. 1030-31. However,
it is important to note, in Professor Hogg's words, that s. 88 does not “invigorate’
provincia lawswhich areinvalid becausethey areinrelation to Indiansand Indian lands
(Constitutional Law of Canada (3rd ed. 1992), at p. 676; also see Dick, supra, at p. 322).
What this meansisthat s. 88 extends the effect of provincial laws of general application
which cannot apply to Indians and Indian lands because they touch on the Indianness at
the core of s. 91(24). For example, aprovincial law which regulated hunting may very
well touch on this core. Although such a law would not apply to aboriginal people
propriovigore, it would still apply through s. 88 of the Indian Act, being alaw of general

application. Such laws are enacted to conserve game and for the safety of all.

The respondent B.C. Crown argues that since such laws are intra vires the
province, and applicable to aboriginal persons, s. 88 could allow provincia laws to
extinguish aboriginal rights. | reject this submission, for the ssmple reason that s. 88
does not evince the requisite clear and plain intent to extinguish aboriginal rights. The

provision statesin full:
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88. Subject to theterms of any treaty and any other Act of Parliament,
all lawsof general applicationfromtimetotimeinforceinany provinceare
applicableto and in respect of Indiansin the province, except to the extent
that those laws are inconsistent with this Act or any order, rule, regulation
or by-law made thereunder, and except to the extent that those laws make
provision for any matter for which provision is made by or under this Act.

| see nothing in the language of the provision which even suggests the intention to
extinguish aborigina rights. Indeed, the explicit reference to treaty rights in s. 88

suggests that the provision was clearly not intended to undermine aboriginal rights.

V1. Conclusion and Disposition

For the reasons | have given above, | would allow the appeal in part, and

dismiss the cross-appeal. Reluctantly, | would also order anew trial.

I conclude with two observations. Thefirst isthat many aboriginal nations
with territorial claimsthat overlap with those of the appellants did not intervene in this
appeal, and do not appear to have done so at trial. This is unfortunate, because
determinations of aboriginal title for the Gitksan and Wet’ suwet’ en will undoubtedly
affect their claimsaswell. Thisis particularly so because aboriginal title encompasses
an exclusive right to the use and occupation of land, i.e., to the exclusion of both non-
aboriginals and members of other aboriginal nations. It may, therefore, be advisable if

those aboriginal nations intervened in any new litigation.

Finally, this litigation has been both long and expensive, not only in
economic but in human terms as well. By ordering a new trial, | do not necessarily
encourage the parties to proceed to litigation and to settle their dispute through the

courts. Aswassaidin Sparrow, at p. 1105, s. 35(1) “ providesasolid constitutional base
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upon which subsequent negotiations can take place”. Those negotiations should also
include other aboriginal nationswhich have astakein theterritory claimed. Moreover,
the Crown is under a moral, if not a legal, duty to enter into and conduct those
negotiations in good faith. Ultimately, it is through negotiated settlements, with good
faith and give and take on al sides, reinforced by the judgments of this Court, that we
will achievewhat | stated in Van der Peet, supra, at para. 31, to be abasic purpose of s.
35(1) -- “the reconciliation of the pre-existence of aboriginal societies with the

sovereignty of the Crown”. Let usfaceit, we are al here to stay.

//La Forest J.//

The reasons of La Forest and L’ Heureux-Dubé JJ. were delivered by

LA FOREST J. -- | have read the reasons of the Chief Justice, and while |
agreewith hisconclusion, | disagreewith variousaspectsof hisreasonsandin particular,
with the methodology he uses to prove that aboriginal peoples have a general right of

occupation of certain lands (often referred to as “aboriginal title”).

| begin by considering why anew trial is necessary in this case. It istrue,
asthe Chief Justice pointsout, that the amal gamation of theappellants’ individual claims
represents a defect in the pleadings and, technically speaking, this prevents us from
considering the merits of the case. However, in my view, there is a more substantive
problem with the pleadings in this case. Before this Court, the appellants sought a
declaration of “aboriginal title” but attempted, in essence, to prove that they had
complete control over the territory in question. The appellants effectively argued on
appeal, as they did at trial, that by virtue of their social and land tenure systems --

consisting of Chief authority, Houses, feasts, crests, and totem poles -- they acquired an
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absolute interest in the claimed territory, including ownership of and jurisdiction over
the land. The problem with this approach is that it requires proof of governance and
control as opposed to proof of general occupation of the affected land. Only the latter
is the sine qua non of “aboriginal title”. It follows that what the appellants sought by
way of declaration from this Court and what they set out to prove by way of the evidence
weretwo different matters. Inlight of thissubstantivedefect inthe pleadings, anew trial

should be ordered to permit areassessment of the matter on the basis of these reasons.

In my view, thefoundation of “aboriginal title” was succinctly described by
Judson J. in Calder v. Attorney-General of British Columbia, [1973] S.C.R. 313, where,
at p. 328, he stated: “the fact is that when the settlers came, the Indians were there,
organized in societies and occupying theland astheir forefathers had donefor centuries.
Thisiswhat Indiantitlemeans....” Relyingin part on Judson J.”sremarks, Dickson
J. (as he then was) wrote in Guerin v. The Queen, [1984] 2 S.C.R. 335, at p. 382, that
aboriginal peoples have a*“legal right to occupy and possess certain lands, the ultimate
title to which isin the Crown”. As well, in Canadian Pacific Ltd. v. Paul, [1988] 2
S.C.R. 654, this Court stated, at p. 678: “Theinescapable conclusion from the Court’s
analysis of Indian title up to this point is that the Indian interest in land is truly sui
generis. Itismorethan theright to enjoyment and occupancy although.. . . itisdifficult
to describe what morein traditional property law terminology”. More recently, Judson
J.’sviewswerereiterated in R. v. Van der Peet, [1996] 2 S.C.R. 507. There Lamer C.J.
wrote for the mgjority, at para. 30, that the doctrine of aboriginal rights (one aspect of
which is “aboriginal title”) arises from “one simple fact: when Europeans arrived in

North America, aboriginal peopleswerealready here, livingin communitieson theland,

and participating in distinctive cultures, as they had done for centuries’ (emphasisin

original).
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It followsfrom these casesthat the aboriginal right of possession isderived
from the historic occupation and use of ancestral lands by aboriginal peoples. Put
another way, “aboriginal title” isbased on the continued occupation and use of the land
as part of the aboriginal peoples’ traditional way of life. Thissui generisinterest isnot
equated with fee simple ownership; nor can it be described with reference to traditional
property law concepts. The best description of “aboriginal title”, as set out above, isa
broad and general one derived from Judson J.’s pronouncements in Calder, supra.
Adopting the same approach, Dickson J. wrotein Guerin, supra, that the aboriginal right
of occupancy is further characterized by two principal features. First, this sui generis
interest in the land is personal in that it is generally inalienable except to the Crown.
Second, in dealing with this interest, the Crown is subject to a fiduciary obligation to
treat aboriginal peoples fairly. Dickson J. went on to conclude, at p. 382, that “[a]ny
description of Indian title which goes beyond these two featuresis both unnecessary and
potentially misleading”. | share his views and am therefore reluctant to define more
precisely the “right [of aboriginal peoples] to continue to live on their lands as their

forefathers had lived”; see Calder, at p. 328.

The approach | adopt, in defining the aboriginal right of occupancy, isalso
a highly contextual one. More specifically, | find it necessary to make a distinction
between: (1) the recognition of a general right to occupy and possess ancestral lands;
and (2) the recognition of a discrete right to engage in an aboriginal activity in a
particular area. | definedthelatter inR. v. Coté, [1996] 3 S.C.R. 139, at para. 97, as“the
traditional use, by a tribe of Indians, that has continued from pre-contact times of a
particular area for a particular purpose’. The issue in C6té, asin Van der Peet, was
whether the use of a particular fishing spot was really an aspect of the aboriginal
peoples way of life in pre-contact times; see also in the Van der Peet trilogy R. v.

Gladstone, [1996] 2 S.C.R. 723, and R. v. N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672.
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In all those cases, the fishing rights asserted by the aborigina claimants were not
associated with amore general occupancy of the affected land. By contrast, the present
case deals with a general claim to occupy and possess vast tracts of territory (58,000
square kilometres). This type of generalized land claim is not merely a bundle of
discrete aborigina rights to engage in specific activities. Rather, it is, as the Chief
Justice states, at para. 111, the “right to use land for a variety of activities, not all of
which need be aspects of practices, customs and traditions which are integral to the
distinctive cultures of aboriginal societies’. These land-based activities are, of course,

related to the aboriginal society’s habits and mode of life.

| note, as well, that in defining the nature of “aboriginal title”, one should
generally not be concerned with statutory provisionsand regul ationsdealing with reserve
lands. In Guerin, supra, this Court held that the interest of an Indian band in areserve
is derived from, and is of the same nature as, the interest of an aboriginal society in its
traditional tribal lands. Accordingly, the Court treated the aboriginal interest in reserve
lands as one of occupation and possession while recognizing that the underlying titleto
those lands was in the Crown. It was not decided in Guerin, supra, and it by no means
follows, that specific statutory provisions governing reserve lands should automatically
apply to traditional tribal lands. For this reason, | am unable to assume that specific
“reserve’ provisions of the Indian Act, R.S.C., 1985, c. I-5, and the Indian Oil and Gas
Act, R.S.C., 1985, c. I-7, apply to huge tracts of land which are subject to an aboriginal

right of occupancy.

| turn next to this Court’ sdecisionin Van der Peet, supra, where the Chief
Justice identified a number of factors essential to the recognition of aboriginal rights
under s. 35(1) of the Constitution Act, 1982. As | have already indicated, the Van der

Peet trilogy dealt with activity-based discrete rights and, more specifically, with fishing
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activities that were carried out in the face of statutory prohibitions. By contrast, the
present case deals with a generalized claim over vast tracts of territory, a claim which
isitself the foundation for particular rights and activities. Moreover, | agree with the
appellantsthat this generalized claim should not be defined as merely a compendium of
aboriginal rights, each of which must meet thetest set out in Van der Peet. Nonetheless,
| am of the view that the “key” factors identified in Van der Peet, namely precision,

specificity, continuity, and centrality are still met by my approach in the present case.

Firgt, it is clear that the nature of an aboriginal claim must be identified
precisely with regard to particular practices, customs and traditions. As already
mentioned, when dealing with a claim of “aboriginal title”, the court will focus on the

occupation and use of the land as part of the aboriginal society’straditional way of life.

In pragmatic terms, this means |ooking at the manner in which the society used the land
tolive, namely to establish villages, to work, to get to work, to hunt, to travel to hunting
grounds, to fish, to get to fishing pools, to conduct religious rites, etc. These uses,
although limited to the aboriginal society’ s traditional way of life, may be exercised in
a contemporary manner; see R. v. Sparrow, [1990] 1 S.C.R. 1075, at p. 1099.

Second, it isself-evident that an aboriginal society asserting therighttolive
on its ancestral lands must specify the area which has been continuously used and
occupied. That is, the general boundaries of the occupied territory should beidentified.
| recognize, however, that when dealing with vast tracts of territory it may beimpossible
to identify geographical limits with scientific precision. Nonetheless, this should not
preclude the recognition of a genera right of occupation of the affected land. Rather,
the drawing of exact territorial limits can be settled by subsequent negotiations between

the aboriginal claimants and the government.
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Some would also argue that specificity requires exclusive occupation and
use of theland by the aboriginal group in question. Theway | seeit, exclusivity means
that an aboriginal group must show that a claimed territory is indeed its ancestral
territory and not the territory of an unconnected aboriginal society. On the other hand,
| recognize the possibility that two or more aboriginal groups may have occupied the
same territory and used the land communally as part of their traditional way of life. In
caseswheretwo or more groups have accommodated each other inthisway, | would not
preclude afinding of joint occupancy. The result may be different, however, in cases
where one dominant aboriginal group has merely permitted other groups to use the
territory or where definite boundaries were established and maintained between two

aboriginal groupsin the same territory.

Third, asindicated above, the aboriginal right of possession isbased on the
continued occupation and useof traditional tribal lands. The Chief Justice concludesthat
the relevant time period for the establishment of “aboriginal title’ isthe time at which
the Crown asserted sovereignty over the affected land. | agree that in the context of
generalized land claims, it is more appropriate, from a practical and theoretical
standpoint, to consider the time of sovereignty as opposed to the time of first contact
between an aboriginal society and Europeans. However, | am also of the view that the
date of sovereignty may not be the only relevant moment to consider. For instance,
there may have been aboriginal settlements in one area of the province but, after the
assertion of sovereignty, the aboriginal peoples may have al moved to another area
wherethey remained from the date of sovereignty until the present. Thisrelocation may
have been due to natural causes, such as the flooding of villages, or to clashes with
European settlers. Inthese circumstances, | would not deny the existence of “aboriginal

title” in that area merely because the relocation occurred post-sovereignty. In other
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words, continuity may still exist where the present occupation of one areais connected

to the pre-sovereignty occupation of another area.

Also, on the view | take of continuity, | agree with the Chief Justice that it
is not necessary for courts to have conclusive evidence of pre-sovereignty occupation.
Rather, aboriginal peoples claiming a right of possession may provide evidence of
present occupation as proof of prior occupation. Further, | agreethat thereisno needto
establish an unbroken chain of continuity and that interruptions in occupancy or use do
not necessarily preclude afinding of “title”. | would go further, however, and suggest
that the presence of two or more aboriginal groupsin aterritory may also have animpact
on continuity of use. For instance, one aboriginal group may have ceded its possession
to subsequent occupants or merged its territory with that of another aboriginal society.
Aswell, the occupancy of one aboriginal society may be connected to the occupancy of
another society by conquest or exchange. In these circumstances, continuity of use and
occupation, extending back to the relevant time, may very well be established; see Brian

Slattery, “Understanding Aboriginal Rights’ (1987), 66 Can. Bar Rev. 727, at p. 759.

Fourth, if aboriginal peoples continue to occupy and use the land as part of

their traditional way of life, it necessarily followsthat the land is of central significance

to them. Asalready suggested, aboriginal occupancy refers not only to the presence of
aboriginal peoplesin villages or permanently settled areas. Rather, the use of adjacent
lands and even remoteterritoriesto pursue atraditional mode of lifeisalso related to the
notion of occupancy. Viewed in thislight, occupancy is part of aboriginal culturein a
broad sense and is, therefore, absorbed in the notion of distinctiveness. To use the

language of Van der Peet, proof of occupancy is proof of centrality.
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| would also add that my approach regarding the nature of aboriginal
occupancy is supported by the terms of the Royal Proclamation, 1763, R.S.C., 1985,
App. I, No. 1. Although the Proclamation is not the sole source of “aboriginal title” in
thiscountry, it bearswitnessto the British policy towards aboriginal peopleswhich was
based on respect for their right to occupy their ancestral lands; see Sparrow, supra, at p.

1103. Specifically, the Proclamation provides:

And Wedo further declareit to be Our Royal Will and Pleasure, for the
present as aforesaid, to reserve under our Sovereignty, Protection, and
Dominion, for the use of the said Indians, all the Lands and Territories not
included within the Limits of Our said Three new Governments, or within
the Limits of the Territory granted to the Hudson’s Bay Company, as also
all the Lands and Territories lying to the Westward of the Sources of the
Riverswhich fall into the Sea from the West and North West as aforesaid.

In clear termsvast tractsof territory (including large portionsof the areanow comprising
Ontario, Quebec, and the prairie provinces) werereserved for aboriginal peoples. These
huge tracts of land were by no means limited to villages or permanent settlements but
were reserved more generally as “Hunting Grounds’ and “for the use of the said
Indians’. Aboriginal peoples had the right to possess the lands reserved for them and
“not be molested or disturbed in the Possession” of such territory. Inessence, therights
set out in the Proclamation -- which were applied in principle to aborigina peoples
across the country -- underlie the view | have taken of aboriginal occupancy; seeR. v.
Wesley, [1932] 4D.L.R. 774 (Alta. S.C., App. Div.), at p. 787, and R. v. Skyea (1964),
43D.L.R. (2d) 150 (N.W.T.C.A.), aff'd Skyea v. The Queen, [1964] S.C.R. 642.

The analysis thus far has focussed on the nature of the aboriginal right to
occupy and possess certain lands -- aright recognized and affirmed under s. 35(1) of the
Constitution Act, 1982. Nonetheless, as Dickson C.J. and | wrotein Sparrow, supra, at

p. 1109: “Rightsthat are recognized and affirmed are not absolute”. Thus, government
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regulation can infringe upon aboriginal rightsif it meetsthetest of justification under s.
35(1). It isimportant to emphasize as well that the approach adopted under s. 35(1) is
ahighly contextual one. Thisisalso clear from thereasons| wrote jointly with Dickson

C.J.in Sarrow, at p. 1111:

We wish to emphasize the importance of context and a case-by-case
approach to s. 35(1). Given the generality of the text of the constitutional
provision, and especially in light of the complexities of aboriginal history,
society and rights, the contours of ajustificatory standard must be defined
in the specific factual context of each case.

In the context of the present case, | agree with the Chief Justice that the
general economic development of theinterior of British Columbia, through agriculture,
mining, forestry, and hydroelectric power, as well as the related building of
infrastructure and settlement of foreign populations are valid legisl ative objectivesthat,

in principle, satisfy the first part of the justification analysis.

Under the second part of thejustificationtest, theselegidativeobjectivesare
subject to accommodation of the aboriginal peoples interests. This accommodation
must always be in accordance with the honour and good faith of the Crown. Moreover,
when dealing with a generalized claim over vast tracts of land, accommodation is not a
simple matter of asking whether licences have been fairly allocated in one industry, or
whether conservation measures have been properly implemented for aspecific resource.
Rather, the question of accommodation of “aboriginal title” is much broader than this.
Certainly, one aspect of accommaodation in this context entails notifying and consulting
aboriginal peoples with respect to the development of the affected territory. Another
aspect of accommodation is fair compensation. More specificaly, in a situation of
expropriation, one askswhether fair compensationisavailableto theaboriginal peoples;

see Sparrow, supra, at p. 1119. Indeed, the treatment of “aborigina title” as a
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compensable right can be traced back to the Royal Proclamation, 1763. The relevant

portions of the Proclamation are as follows:

... such Parts of Our Dominions and Territories as,_not having been ceded
to or purchased by Us, are reserved to them [aboriginal peoples] or any of
them, as their Hunting Grounds. . . .

Wedo, with the Adviceof our Privy Council strictly enjoinand require, that
no private Person do presume to make any purchase from the said Indians
of any Landsreserved tothesaid Indians. . . but that, if at any Time any of
the Said Indians should be inclined to dispose of the said L ands, the same
shall be Purchased only for Us, in our Name. . .. [Emphasis added.]

Clearly, the Proclamation contemplated that aboriginal peopleswould be compensated
for the surrender of their lands; see also Slattery, “Understanding Aborigina Rights”’,
supra, at pp. 751-52. It must be emphasized, nonethel ess, that fair compensation in the
present context is not equated with the price of afeessimple. Rather, compensation must
be viewed in terms of the right and in keeping with the honour of the Crown. Thus,
generally speaking, compensation may be greater where the expropriation relates to a
village area as opposed to aremotely visited area. | add that account must be taken of

the interdependence of traditional uses to which the land was put.

In summary, in developing vast tracts of land, the government is expected
to consider the economic well being of al Canadians. But the aboriginal peoples must
not be forgotten in thisequation. Their legal right to occupy and possess certain lands,
as confirmed by s. 35(1) of the Constitution Act, 1982, mandates basic fairness

commensurate with the honour and good faith of the Crown.

With regard to the issue of self-government, | conclude, as does the Chief
Justice, that there wasinsufficient evidence beforethis Court to make any determination

regarding this aspect of the appellants’ claim.
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Asfor theissue raised on the cross-appeal, | agree with the Chief Justice’s
conclusion. The respondent province had no authority to extinguish aboriginal rights

either under the Constitution Act, 1867 or by virtue of s. 88 of the Indian Act.

On afinal note, | wish to emphasize that the best approach in these types of
casesisaprocess of negotiation and reconciliation that properly considers the complex
and competing interests at stake. This point was made by Lambert J.A. in the Court of
Appeal, [1993] 5 W.W.R. 97, at pp. 379-80:

So, in the end, the legal rights of the Indian people will have to be
accommodated within our total society by political compromises and
accommodations based in the first instance on negotiation and agreement
and ultimately in accordance with the sovereign will of the community as
awhole. The legal rights of the Gitksan and Wet’ suwet’ en peoples, to
which thislaw suit is confined, and which allow no room for any approach
other than the application of the law itself, and the legal rights of all
aboriginal peoplesthroughout British Columbia, form only onefactor inthe
ultimate determination of what kind of community we are going to havein
British Columbia and throughout Canada in the years ahead. [Emphasis
added.]

(See aso Report of the Royal Commission on Aboriginal Peoples (1996), vol. 2
(Restructuring the Relationship), Part 2, at pp. 561-62.)

Accordingly, | would allow the appeal in part and order a new trial on the

basis of the principles set out in these reasons. | would also dismiss the cross-appeal .

/IMcLachlin J.//

The following are the reasons delivered by
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McCLACHLIN J. -- | concur with the Chief Justice. | add that | am also in

substantial agreement with the comments of Justice La Forest.

* % %

SCHEDULE 1

Appellants

DELGAMUUKW, aso known as Earl Muldoe, suing on his own behalf and on behalf
of all the members of the Houses of Delgamuukw and Haaxw

GISDAY WA, aso known as Alfred Joseph, suing on his own behalf and on behalf of
all the members of the House of Gisday Wa

NIl KYAP, aso known as Gerald Gunanoot, suing on his own behalf and on behalf of
all the members of the House of Nii Kyap

LELT, aso known as Lloyd Ryan, suing on his own behalf and on behalf of all the
members of the Houses of Lelt and Haak’w

ANTGULILBIX, aso known as Mary Johnson, suing on her own behalf and on behalf
of all the members of the House of Antgulilbix

TENIMGYET, aso known as Arthur Matthews, Jr., suing on his own behalf and on
behalf of al the members of the House of Tenimgyet

GOOHLAHT, aso known as L ucy Namox, suing on her own behalf and on behalf of all
the members of the Houses of Goohlaht and Samooh

KLIIYEM LAX HAA, also known as Eva Sampson, suing on her own behalf and on
behalf of all the members of the Houses of Kliiyem Lax Haa and Wii’ mugulsxw

GWIS GYEN, also known as Stanley Williams, suing on his own behalf and on behalf
of all the members of the House of Gwis Gyen

KWEESE, also known as Florence Hall, suing on her own behalf and on behalf of al the
members of the House of Kweese

DJOGASLEE, aso known as Walter Wilson, suing on his own behalf and on behalf of
all the members of the House of Djogaslee

GWAGL’LO, also known as Ernest Hyzims, suing on his own behalf and on behalf of
all the members of the Houses of Gwagl’lo and Duubisxw

GYOLUGYET, aso known asMary McKenzie, suing on her own behalf and on behal f
of all the members of the House of Gyolugyet
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GYETM GALDOOQO, aso known as Sylvester Green, suing on his own behalf and on
behalf of al the members of the Houses of Gyetm Galdoo and Wii’ Goob’ |

HAAK ASXW, also known as Larry Wright, suing on his own behalf and on behalf of
all the members of the House of Haak Asxw

GEEL, aso known as Walter Harris, suing on his own behalf and on behalf of al the
members of the House of Geel

HAALUS, also known as Billy Morrison, suing on his own behalf and on behalf of all
the members of the House of Haalus

WII HLENGWAX, also known asHerbert Burke, suing on hisown behalf and on behal f
of all the members of the House of Wii Hlengwax

LUUTKUDZIIWUS, also known asBen McKenzie, Sr., suing on hisown behalf and on
behalf of al the members of the House of Luutkudziiwus

MA’UUS, also known as Jeffrey Harris, Jr., suing on hisown behalf and on behalf of all
the members of the House of Ma uus

MILUU LAK, aso known asAlice Jeffery, suing on her own behalf and on behalf of all
the members of the Houses of Miluu Lak and Haiwas

NIKA TEEN, also known as James Woods, suing on hisown behalf and on behalf of all
the members of the House of Nika Teen

SKIIK’M LAX HA, aso known as John Wilson, suing on his own behalf and on behal f
of all the members of the House of Skiik’m Lax Ha

WII MINOSIK, also known as Robert Stevens, suing on his own behalf and on behalf
of all the members of the House of Wii Minosik

GWININ NITXW, aso known as Solomon Jack, suing on his own behalf and on behal f
of all the members of the House of Gwinin Nitxw

GWOIMT, aso known as Kathleen Wale, suing on her own behalf and on behalf of all
the members of the Houses of Gwoimt and Tsabux

LUUS, aso known as Jeffrey Harris, suing on his own behalf and on behalf of al the
members of the House of Luus

NIIST, also known as David Blackwater, suing on his own behalf and on behalf of all
the members of the Houses of Niist and Baskyelaxha

SPOOKW, aso known as Steven Robinson, suing on his own behalf and on behalf of
all the members of the Houses of Spookw and Y agosip

WII GAAK, also known as Neil Sterritt, Sr., suing on his own behalf and on behalf of
all the members of the House of Wii Gaak

DAWAMUXW, also known as Charlie Clifford, suing on his own behalf and on behal f
of all the members of the House of Dawamuxw
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GITLUDAHL, aso known as Peter Muldoe, suing on his own behalf and on behalf of
all the members of the Houses of Gitludahl and Wiigyet

GUXSAN, a'so known as Herbert Wesley, suing on his own behalf and on behalf of all
the members of the House of Guxsan

HANAMUXW, also known as Joan Ryan, suing on her own behalf and on behalf of all
the members of the House of Hanamuxw

YAL, aso known as George Turner, suing on his own behalf and on behalf of al the
members of the House of Yal

GWIIY EEHL, also known as Chris Skulsh, suing on hisown behalf and on behalf of all
the members of the House of Gwiiyeehl

SAKXUM HIGOOKX, aso known as Vernon Smith, suing on his own behalf and on
behalf of al the members of the House of Sakxum Higookx

MA DEEK, aso known as James Brown, suing on his own behalf and on behalf of all
the members of the House of Ma Deek

WOOS, aso known as Roy Morris, suing on his own behalf and on behalf of all the
members of the House of Woos

KNEDEBEAS, aso known as Sarah Layton, suing on her own behalf and on behalf of
all the members of the House of Knedebeas

SMOGEL GEM, aso known as Leonard George, suing on his own behalf and on behalf
of all the members of the House of Smogelgem

KLO UM KHUN, aso known as Patrick Pierre, suing on his own behalf and on behalf
of all the members of the House of Klo Um Khun

HAG WIL NEGH, also known as Ron Mitchell, suing on his own behalf and on behalf
of all the members of the House of Hag Wil Negh

WAH TAH KEG HT, aso known as Henry Alfred, suing on his own behalf and on
behalf of al the members of the House of Wah Tah Keg' ht

WAH TAH KWETS, a so known as John Namox, suing on hisown behalf and on behal f
of all the members of the House of Wah Tah Kwets

WOOSIMLAXHA, alsoknown asVictor Mowatt, suing on hisown behalf and on behal f
of all the members of the House of Gutginuxw

XSGOGIMLAXHA, aso known as Vernon Milton, suing on his own behalf and on
behalf of al the members of the House of Xsgogimlaxha

WIIGYET, also known as Roy Wesley, suing on hisown behalf and on behalf of all the
members of the House of Wiigyet

WII ELAAST, aso known as Jim Angus, Jr., suing on his own behalf and on behalf of
all the members of the Houses of Wii Elaast and Amagyet
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GAXSBGABAXS, aso known as Gertie Watson, suing on her own behalf and on behal f
of all the members of the House of Gaxsbgabaxs

WIGETIMSCHOL, aso known as Dan Michell, suing on his own behalf and on behalf
of all the members of the House of Namox

SCHEDULE 2

Those Intervening with the Musgueam Nation

Delbert Guerin

Gail Y. Sparrow

Jm Kew

Larry Grant

Leona M. Sparrow
Mary Charles
Myrtle McKay
Nolan Charles
Susan A. Point

Chief George Guerin

SCHEDULE 3

Those Intervening with the B.C. Cattlemen’s Association

B.C. Chamber of Commerce

B.C. Wildlife Federation

Business Council of British Columbia
Council of Tourist Associations
Fisheries Council of British Columbia

Guideoutfitters Association of British Columbia



Mining Association of British Columbia

Pacific Fishermen’s Defence Alliance

Appeal allowed in part; cross-appeal dismissed.

Solicitors for the appellants and respondents on the cross-appeal, the

Gitksan Hereditary Chiefs et al.: Rush, Crane, Guenther & Adams, Vancouver.

Solicitors for the appellants and respondents on the cross-appeal, the

Wet’ suwet’ en Hereditary Chiefs et al.: Blake, Cassels & Graydon, Vancouver.

Solicitorsfor therespondent and appel lant on the cross-appeal, Her Majesty

the Queen in Right of the Province of British Columbia: Arvay, Finlay, Victoria.

Solicitor for the respondent the Attorney General of Canada: The Attorney

General of Canada, Ottawa.

Solicitorsfor theintervener the First Nations Summit: Ratcliff & Company,

North Vancouver.

Solicitors for the intervener the Westbank First Nation: Woodward and

Company, Victoria.

Solicitorsfor theintervenersthe Musgueam Nation et al.: Blake, Cassels &

Graydon, Vancouver.

Solicitor for theintervenerstheB.C. Cattlemen’ sAssociation, et al.: J. Keith

Lowes, Vancouver.
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Solicitors for the intervener Skeena Cellulose Inc.: Russall & DuMoulin,

Vancouver.

Solicitorsfor theintervener Alcan AluminumLtd.: Lawson, Lundell, Lawson

& Mclntosh, Vancouver.



